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One-Strike Evictions:
Post-Rucker Decisions

Since HUD v. Rucker1  was decided early this spring, pub-
lic housing tenants and their advocates have lamented the
idea that tenants of public housing could be evicted for the
criminal activity of others, whether the tenants themselves
were involved in or knew of the activity. Newspaper cover-
age across the country has been virtually unanimous in its
condemnation of the decision,2  and some members of Con-
gress acted quickly to attempt to moot the decision through
legislation. Even HUD Secretary Mel Martinez and Assistant
Secretary Michael Liu issued letters to public housing au-
thorities instructing them to use their discretion judiciously
in light of the decision.3  In short, fair-minded people with
knowledge of the complications of maintaining adequate
housing for the poor feared that good tenants, innocent of
any wrong-doing, would become the victims of the one-strike
policy and lose their public housing with virtually no de-
fense available in a court of law. And, of course, this is
essentially what the decision means.4  The practical applica-
tions of Rucker, however, are still just beginning to be
established. In addition to the flurry of activity alluded to
above, a number of courts have addressed one-strike evic-
tions since the Rucker decision came down.5  The results, while

1___U.S. ___, 122 S. Ct. 1230, 152 L. Ed. 2d 258 (2002).

2See, e.g., Evelyn Nieves, Drug Ruling Worries Some in Public Housing, N.Y.
Times, March 28, 2002; Mary Mitchell, Poor Pay Heavy Price for Justices’
Idealism, Chicago Sun-Times, March 28, 2002; Our Opinions: Supreme Court:
Public Housing Evictions Trample on Rights of Poor, The Atlanta Journal Con-
stitution, April 1, 2002, Editorial, at A9; Drug Law Ruling: Justices Wrongly
Choose Eviction Over Innocence, Detroit Free Press, April 4, 2002, Editorial,
at 8A; Sins of the Few, The Blade (Toledo, OH), March 31, 2002, Pages of
Opinion, at B4, all on file at the National Housing Law Project (NHLP).
But see, Greg Jonsson, Area Public Housing Officials Laud Court’s Ruling, St.
Louis Post-Dispatch, March 26, 2002, on file at NHLP.

3See letter from Secretary Mel Martinez to Public Housing Directors, April
16, 2002, available online at www.nhlp.org/html/new/index.htm; letter
from Assistant Secretary Michael Liu to Public Housing Directors, June 6,
2002, available online at www.nhlp.org/html/new/index.htm or See also
Letter from Carole W. Wilson, HUD Associate General Counsel for Litiga-
tion to Charles J. Macellaro, Attorney, Re: PHA Evictions For Criminal Ac-
tivity Proscribed by Lease Provision Mandated by Section 6(l)(6) of the
U.S. Housing Act (August 15, 2002) (HUD legal opinion issued to the PHA
for Yonkers, NY regarding Rucker and HUD regulations. In the opinion,
HUD repeats its position that a PHA is not required to apply or consider
the discretionary factors, but is free to do so if it wishes to do so. The
opinion cites Oakwood Plaza Apartments v. Smith, infra, and essentially says
the position taken by the court there is NOT HUD’s position.) The opinion
is also available at www.hud.gov/offices/pih.

4For a more thorough discussion of the Rucker decision itself, see U.S. Su-
preme Court Finds No “Innocent Tenants” in Application of One-Strike Law, 32
HOUS. L. BULL. 95 (April 2002).

5See Housing Authority of Joliet v. Chapman, 2002 WL 1033123 (Ill. App. 3
Dist., May 17, 2002) (unpublished opinion); Oakwood Plaza Apartments v.
Smith, 800 A. 2d 265 (N.J. Super. Ct. App. Div., July 2, 2002); Newport Hous-
ing Authority v. Reynolds, Case No. ND2002-0290 (R.I. Super. Ct. - New-
port) (on file at NHLP); Maryland Park Apartments v. Robinson, No. CX-02-
4044 (Min., 2nd judicial dist., June 17, 2002); John Stevenson, Judge Blocks
Move to Evict Mother, Kids; Public Housing Trying to Keep Drugs out of Com-
munities, Durham (NC) Herald-Sun, May 5, 2002 (on file at NHLP).

Cover photo: Lower East Side, New York City public housing.
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predictably gloomy in one of the cases, actually show that
there is a flicker of hope that some defendants may be able to
raise a defense in court that goes beyond simply denying
that the alleged criminal activity occurred. This article will
discuss some of those post-Rucker one-strike cases and their
ramifications.

The Cases

Rucker affirms the proposition that public housing au-
thorities, under a statutorily required lease clause,6  may evict
an entire public housing household if any member of that
household, or any guest, or any other person under a house-
hold member’s control, engages in drug-related or certain
other criminal activity, regardless of whether other members
of the household were involved in or knew of the criminal
activity, and regardless of where that activity took place.7

Thus, the policy could, in theory, be applied to evict a tenant
whose guest leaves her apartment and, unbeknownst to her,
engages in drug-related criminal activity miles away and days
later. The only defense such a tenant would seem to have
would be that the criminal activity did not actually take place.
Evidence that she had no knowledge of her guest’s procliv-
ity towards drugs or that she kicked him out of her unit when
she learned of such proclivity, for example, would be irrel-
evant in an eviction proceeding. Advocates fear that the
decision will lead to even more evictions of such “innocent”
tenants. And that does seem to be the likely result.

Housing Authority of Joliet v. Chapman
This feared result was obtained in Housing Authority of

Joliet v. Chapman,8  an unpublished Illinois opinion and per-
haps the least-surprising post-Rucker ruling regarding
one-strike evictions in public housing. The Chapman decision
is a straightforward application of the one-strike decision,
acknowledging the Supreme Court’s upholding of HUD’s
interpretation of its statutory authority. Ms. Chapman’s 19-
year-old son, a resident of the unit, was arrested for
possession of three bags of marijuana and the Housing Au-
thority of Joliet filed an action to terminate Ms. Chapman’s
tenancy in public housing.9  The trial court determined that
Ms. Chapman had no knowledge of her son’s activities and
dismissed the housing authority’s complaint. The appellate
court read Rucker and reversed the trial court decision stat-
ing that, “because knowledge of the criminal activity was
not a prerequisite to eviction, eviction clearly could occur
regardless of [Ms. Chapman’s] lack of knowledge.” Perhaps
the point was brought home most clearly by the brief con-
curring opinion of Justice McDade, who stated:

I realize that the United States Supreme Court’s unani-
mous opinion in [Rucker] compels the decision which
we announce today and with which I reluctantly con-

642 U.S.C. § 1437d(l)(6).

7Rucker, supra note 1.

8Chapman, supra note 5.

9Id. at *1.

cur. I write separately to express my dismay with the
Supreme Court’s interpretation of the legislation at
issue. It is impossible for me to reconcile fundamen-
tal principles of fairness and due process with a
finding that wholly innocent persons can be punished
for the criminal activity of others of which they had
no knowledge and over which they had no control.10

Thus, Ms. Chapman, who was found after a trial to have no
knowledge or control over the criminal activities of her adult
son, lost her home.

Oakwood Plaza Apartments v. Smith
While the Chapman decision is basically what advocates

expected after Rucker, the case of Oakwood Plaza Apartments
v. Smith11  raises the specter of even worse results, while at
the same time offering a glimmer of hope. The context of
Oakwood Plaza was not public housing, but a project-based
Section 8 development. The landlord filed an eviction action
against a tenant, Andrea Smith, after she was arrested for
drug-related criminal activity. Ms. Smith vacated the unit
prior to the completion of the eviction action, and Tamara
Feaster took legal custody of the tenant’s children and moved
into the unit with the children. Ms. Feaster intervened in the
suit as a real party in interest. The lower court, recognizing a
judicially created “innocent lessee exception” in New Jersey
law, dismissed the case against Ms. Feaster. The appellate
court, however, noted that the decision had been entered
prior to the Rucker decision. Citing the similarity of provi-
sions in Section 8 law with those in Public Housing regarding
eviction for drug-related criminal activity, the court con-
cluded that “because of the virtual identity of language in
statutory provisions governing drug-related activity as a
basis for eviction in public and Section 8 housing, there is no
doubt that the reasoning of Rucker is applicable to this Sec-
tion 8 case.”12

The court noted that HUD had acknowledged and en-
couraged housing authorities’ discretion to decide when evic-
tion was necessary for criminal activity of tenants, household
members, etc., through the letters to the public housing au-
thorities.13  The court ascertained that “Rucker does not man-
date eviction; it permits it after suitable weighing of positive
and negative factors such as those enumerated in federal
regulations and HUD’s June 6 letter.”14  Thus, the court con-
cluded that the “federal statutory framework therefore does
not permit a Section 8 landlord to act in an arbitrary or ca-
pricious fashion.”15  Since there was no administrative pro-
cedure available to challenge a Section 8 eviction, the court
placed the responsibility of deciding whether the landlord
had properly exercised his discretion within the trial court’s

10Id. at *2 (McDade, J., dissenting).

11Oakwood Plaza, supra note 5.

12Id. at 473.

13See supra note 3.

14Oakwood Plaza, supra note 5 at 474.

15Id.
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2002 Housing Justice Network Meeting
Set for December 8-9

Pre-HJN Meeting Housing Training
Set for December 7

Make all your reservations now!

The 2002 meeting of the Housing Justice Network (HJN) is scheduled to take place on Sunday and
Monday, December 8 and 9, in Arlington, Virginia (Washington, DC area). The HJN meeting will be pre-
ceded by a one-day training event, set for Saturday, December 7, on recent developments in federal housing
law (Public Housing, Voucher, and the project-based Section 8 programs).

The HJN meeting and the pre-meeting training will be held at the Hilton Hotel, located at 2399 Jefferson
Davis Highway, (near the D.C. National Airport), Arlington, VA 22202. Special room rates for the training
event and the HJN meeting are $99 for single or double occupancy per night. Room reservations must be
made directly with the hotel. To receive the special rates, RESERVATIONS MUST BE MADE ON OR
BEFORE NOVERMBER 6, 2002. The hotel phone number is (703) 418-6800. When making reservations,
make sure to mention that you are making a reservation for the National Housing Law Project/Housing
Justice Network Meeting.

The purpose of the 2002 HJN meeting is to focus the activities of the various HJN working groups on
the recent changes to the federal housing programs, particularly those made to the Public Housing, Certifi-
cate and Voucher and Section 8 programs, and to discuss how advocates can continue to represent
low-income clients’ interests in light of those changes and in light of the November elections, which will
precede the meeting by a month.

The HJN meeting is not designed as a training conference. We encourage attendance by housing advo-
cates and clients who are willing to actively participate in HJN’s ongoing activities. These include exchanging
information on effective representation of low-income tenants and community organizations in address-
ing local housing problems and pursuing permissible legislative and administrative advocacy at the federal,
state and local levels.

NHLP will be offering a separate one-day training event on the federal housing programs immediately
preceding the HJN meeting. We expect that the training will facilitate the HJN meeting by providing advo-
cates an opportunity to learn about the program changes in detail prior to the meeting and, as a result, to be
better prepared to participate in the HJN discussions.

The HJN meeting registration fee is $325 and includes two lunches, break refreshments and conference
materials. For legal service organizations who are paying for clients to come to the meeting a discount of
$100 is available for the client’s registration.

The one-day training registration fee is $150 for persons who do not attend the HJN meeting. The
registration fee includes a lunch and training materials. Persons who attend both the pre-HJN training
event and the HJN meeting may register for both events for $425. (For clients whose costs are being paid by
a legal services program the combined registration fee is $325.) The registration deadline for the meeting
and the training is Wednesday, November 6, 2002. Registrations received by NHLP after November 6
will be charged a $150 late fee for the meeting and a $50 late fee for the training. Registration checks
should be made payable to the National Housing Law Project and sent to our Oakland office at 614 Grand
Avenue, Suite 320, Oakland, CA 94610.

A detailed announcement setting out the meeting, training agendas and registration forms are avail-
able from our Web site, www.nhlp.org. If you need additional information, call NHLP at (510) 251-9400,
Ext. 111 or e-mail us at nhlp@nhlp.org.
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NHLP Web Site: Housing
Preservation Information Updated

The “Housing Preservation” page of the NHLP Web
site is being updated regularly. Documents are being
added to the “Cases” section as they become available.
This includes demand letters, complaints, motions for
temporary restraining orders and preliminary injunc-
tions, briefs in support of dispositive motions, discovery
materials, and court orders.

The housing preservation page contains an outline
of topics of interest to advocates working on the loss of
HUD multifamily housing. It includes (1) Prepayments
of HUD-subsidized mortgages, (2) Opt-Outs - Owner
Nonrenewal of Expiring Project-Based Section 8 Con-
tracts, (3) Enhanced Vouchers and (4) State and Local
Initiatives. The outline for each of these areas includes a
description of the issue and then links to relevant stat-
utes, regulations, HUD handbooks and other
administrative materials, other relevant Web sites, cases
and Housing Law Bulletin articles. These outlines, which
are routinely updated and expanded, are structured as
a reference for advocates working on preservation is-
sues, with direct links to source materials, often in
original format using Adobe Acrobat PDF files.

The preservation section of the Web site also contains
“A Guide to Challenging Conversions of Federally As-
sisted Housing in California.” It discusses many issues
that are equally applicable to other states and localities.

So visit the preservation page of the National Hous-
ing Law Project’s website at www.nhlp.org/html/pres/
index.htm.

jurisdiction. Since the lower court had dismissed the action
without regard to whether the landlord considered a num-
ber of relevant factors and there was no evidence that the
housing authority had considered these factors, the court
remanded the case for the trial court to consider, for ex-
ample, whether Ms. Smith had completely removed herself
from the unit, whether she would be incarcerated, and
whether she would be permitted to visit her children in the
unit.16

Oakwood Plaza is both troubling and encouraging. The
application of the Rucker reasoning to Section 8 tenancies
greatly broadens the scope of the ruling and clearly puts even
more innocent tenants at risk of eviction. But the language
that essentially reinstates the court’s role in deciding the fair-
ness of the eviction could significantly expand the options
for tenant attorneys faced with one-strike evictions. As the
court noted, there is no administrative procedure for chal-
lenging Section 8 evictions. Public housing one-strike
evictions also bypass the administrative hearing, bringing
the case directly to the landlord/tenant court. If other courts
follow the New Jersey court’s interpretation of Rucker, a one-
strike trial becomes much more than merely deciding whether
the criminal activity took place. Advocates can argue that
the housing authority has not properly exercised its discre-
tion because it did not consider all the factors in the case. At
the very least, an advocate could argue that the housing au-
thority has acted arbitrarily and capriciously. While this
argument may not result in many innocent tenants being able
to retain their units, it at least opens a crack for a judge to
consider the entire picture.17

Durham Housing Authority v. Kersey
In North Carolina, a trial judge found another way to

inject some fairness into a one-strike eviction case. In Durham
Housing Authority v. Kersey, the judge used a stricter defini-
tion of “guest” than the housing authority attempted to
apply, and refused to evict a public housing tenant. Ms.

Kersey braided people’s hair to earn extra money. Late one
night an unidentified man, whom Ms. Kersey did not know,
knocked on her door and asked to have his hair braided.
Ms. Kersey declined because it was too late in the evening,
asking him to return at some other time. After leaving the
unit, the man became involved in a drug transaction with
an undercover police officer. Due to this incident, the hous-
ing authority proceeded with an eviction action against Ms.
Kersey. A magistrate held in favor of the tenant, holding
that the man was not a guest. On appeal to the District
Court, Judge Marcia Morey also ruled that the man want-
ing the braids was not a guest or visitor of Ms. Kersey, nor
was he under Ms. Kersey’s control. “There was nothing to
link this unknown man to this apartment,” the judge con-
cluded.18  Thus, the housing authority could not evict Ms.
Kersey for the man’s criminal actions. In making the rul-
ing, the judge also questioned where the disabled Kersey
and her three children would go.

16Id. at 475-6.

17Note that HUD has issued a legal opinion essentially stating that the
court’s opinion in this case is not HUD’s position. See note 3 supra.

18See Stevenson, supra note 5.

The application of the Rucker
reasoning to Section 8 tenancies greatly

broadens the scope of the ruling and
clearly puts even more innocent tenants

at risk of eviction.
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The case illustrates yet another area where there may be
some play in defending a one-strike eviction case. Since there
is no statutory or regulatory definition of “guest” in apply-
ing 42 U.S.C. § 1437d(l)(6), attorneys and judges who believe
that they should have some role in deciding whether an in-
nocent tenant is evicted for the actions of others can define
the word in a way that brings more fairness to the proceed-
ings. This has the potential to eliminate the extreme examples
of tenants being evicted for the actions of pizza delivery men
or solicitors. It does not, however, eliminate the possibility
of tenants being evicted for the unknown actions of their
household members.

Additional Recent Cases
Also encouraging are a pair of recent rulings by trial level

judges holding that federal law on one-strike eviction does
not preempt state protections. In late August, a Rhode Is-
land superior court judge granted a defendant tenant’s
motion to dismiss an eviction action filed against her because
of her boyfriend’s drug-related activity.19  The tenant was not
arrested, nor was she home when her boyfriend sold mari-
juana from her apartment while babysitting for her. The
housing authority acknowledged that the tenant was not
home and did not know or condone the criminal activity.
Nonetheless it attempted to evict her, alleging that she was
in violation of a Rhode Island statute that provides, “tenant
shall refrain from using any part of the premises for the manu-
facture, sale or delivery of a controlled substance or from
possessing on the premises with the intent to manufacture,
sell or deliver” such a substance.20

In dismissing the case against the tenant, the judge con-
cluded that the above-cited statute addresses only drug-re-
lated activity of the “tenant,” rather than that of third parties.
The judge specifically acknowledged that federal law would
permit eviction of the tenant merely because she allowed her
boyfriend into her unit, but ruled that Rhode Island law re-
quires that the tenant do more in order to be subject to evic-
tion. The court specifically held that Rucker and 42 U.S.C.
§ 1437d(l)(6) did not preempt state law.21

Similarly, a Ramsey County, Minnesota judge held, in
a subsidized project-based context, that a tenant could not
be evicted for the actions of her boyfriend, who entered her
unit and overdosed on a controlled substance.22  Finding
that the tenant did not know or have reason to know of the
drug-related criminal activity and that federal laws did not
preempt state law, the judge did not permit eviction of the
tenant. Instead, he concluded that a Minnesota statute23  re-
quiring knowledge or reason to know on the part of the
tenant held sway. Both of these cases illustrate the impor-
tance and viability of arguing that state law governs the
actual eviction proceedings and the significance of work-
ing within the state legislature to establish better laws to
protect innocent tenants.

Conclusion

To date, the legislative efforts to undo some of the dam-
age of Rucker and 42 U.S.C. § 1437d(l)(6) have failed. While
an amendment to H.R. 3995, Marge Roukema’s (R-NJ) om-
nibus housing bill that was recently passed by the House
Finance Committee, would protect victims of domestic vio-
lence in one-strike eviction scenarios,24  an amendment that
would generally protect innocent tenants is not likely to be
offered due to a perceived lack of support in Congress. Per-
haps if the composition of Congress changes over the next
few months, and if a well-organized campaign is mounted,
opponents to the one-strike policy as currently interpreted
can effect some change in the law. Until that time, however,
the fate of many public housing and Section 8 tenants is
largely in the hands of the public housing authorities and,
unfortunately to a lesser extent, the courts. The limited num-
ber of post-Rucker decisions have shown a mix ranging from
rote application of the ruling to creative ways to bring more
justice to the proceedings, whether through a stringent defi-
nition of the word “guest” or by applying unpreempted
state law.

Secretary Martinez stated in his letter that the one-strike
law “should be applied responsibly”25  and that “applying it
rigidly could generate more harm than good.”26  Housing ad-
vocates should remind housing authorities and the courts of
the Secretary’s instructions when suggesting methods for
avoiding the harsh injustice that strict application of the doc-
trine can cause.  �

19See Newport Housing Authority v. Reynolds, supra note 5.

20RIGL § 34-18-24(9).

21See Newport Housing Authority v. Reynolds, supra note 5.

22Maryland Park Apartments v. Robinson, supra note 5.

23Minn. Stat. 504B.171.

24For a detailed discussion of H.R. 3995 and the domestic violence amend-
ment, see State Courts Revisit Public Housing Trespass Policies, 32 HOUS. L.
BULL. 169 (August 2002).

25Martinez letter, supra note 3.

26Id.

The limited number of post-Rucker
decisions have shown a mix ranging
from rote application of the ruling to

creative ways to bring more justice to
the proceedings, whether through a

stringent definition of the word “guest”
or by applying unpreempted state law.
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HUD Proposes to
Deregulate Small PHAs

HUD recently published proposed regulations whose
primary objectives are to streamline the annual plan require-
ments for small Public Housing Authorities (PHAs) and to
deregulate small PHAs under the Public Housing Assess-
ment System (PHAS) and Section 8 Management Assessment
Program (SEMAP).1  In addition, the regulations propose to
streamline HUD’s review of all PHA annual plans (i.e., both
large and small PHAs and PHAs that operate a Section 8
voucher program only). The Housing Justice Network (HJN)
and the National Housing Law Project (NHLP) have sub-
mitted comments to the proposed regulations jointly.2  The
Center on Budget Policies and Priorities (CBPP) submitted
separate comments.3

Shortened Comment Period

Unfortunately, HUD allowed for only a 30-day comment
period on the proposed regulations. The reason provided for
deviating from its standard 60-day comment period was that
it wanted a final rule before the beginning of Fiscal Year (FY)
2003. HUD also justified the shortened period based on the
fact that the proposed rule was a deregulation effort. Nei-
ther reason is compelling.

First, the PHA plan process is an ongoing process. PHAs
have fiscal years that begin on January 1, April 1, July 1 or
October 1. HUD guidance provides that the PHA planning
process ought to begin approximately eight months prior to
the beginning of a PHA’s fiscal year. As a consequence, some
PHAs are in the midst of the annual planning process at all
times. Moreover, the FY 2003 reference is at best ambiguous.
To what date does it refer—October 1, the beginning of the
federal government’s fiscal year, January 1 or some other date
on which a PHA’s fiscal year begins? To have meaning for
PHAs with a fiscal year that begins on October 1, 2002, the
regulation should have been adopted as a final rule by mid-
April 2002, the time at which such PHAs should have made
a draft plan available to their Resident Advisory Boards
(RAB). At the very minimum, the regulation should have
been final by mid-May 2002, which is when PHAs with an
October 1 fiscal year starting date should have notified the
public of the PHA Plan process required public hearing and
made available for public review their proposed PHA plan.4

If the regulations are made effective by October 1, 2002, the
first PHAs that will be able to take advantage of them will

167 Fed. Reg. 53,276 (Aug. 14, 2002) (Deregulation of Small Public Hous-
ing Agencies).

2Letter from Catherine M. Bishop, NHLP, Susanne M. Browne, LAFLA,
and Ilene J. Jacobs, CRLA to HUD Rules Docket Clerk (Sept. 6, 2002).

3Letter from Barbara Sard, CBPP, to HUD Rules Docket Clerk (Sept. 13,
2002).

4See Public Housing Agency Plan Desk Guide, ¶ 2.5, The PHA Plan De-
velopment Process and Timeline.

be those PHAs whose fiscal year begins on April 1, 2003.
Those PHAs draft plans should be available for review by
their RABs by mid-October 2002. In short, the beginning of
the federal fiscal year has no unique significance in the PHA
planning process and is not a justifiable reason to expedite
the comment period.

The second reason is equally unjustified. Deregulation
does not automatically mean that the review and comment
process will be less complex or require less time and analy-
sis. HUD ought to return to a policy of allowing sufficient
time for meaningful comment and input.

Definition of a Small PHA

The major purpose of the proposed regulation is to de-
regulate small PHAs. Ironically, the term “small PHA” is not
adequately defined in the proposed regulations. To qualify
for the PHA streamlined annual plan process, the proposed
rule defined a small PHA to be one with less than 250 public
housing units. For the frequency of SEMAP review, the pro-
posed rule defined a small PHA as one that expends less than
$300,000 in federal awards per year or a PHA with less than
250 assisted units. To confuse the matter even more, the in-
troductory comments to the proposed rule cite a now-expired
HUD Notice which defined a small PHA to be one that oper-
ates less than 250 public housing units and less than 250
voucher units (i.e., a possible total of up to 500 units).5

For the streamlined PHA annual process, comments sub-
mitted by HJN, NHLP and CBPP urged HUD to define the
term “small” more clearly by explaining the term in relation
to PHAs with public housing units, voucher units and com-
bined public housing and voucher units. In addition, they
urged HUD to define the term to include fewer rather than
more overall units. Both sets of comments noted that legisla-
tion pending in the House of Representatives defines “small”
as a PHA with a total of 100 or fewer units of public housing
and vouchers.6  In addition, HUD was reminded that the
current legislation regarding the PHA plan process autho-
rizes HUD to establish a streamlined PHA plan for three
groups of PHAs including PHAs “with less than 250 of pub-
lic housing units.” Based on this language, it was argued that
a combination of 250 or fewer units of public housing and
vouchers would be the appropriate definition of a small PHA.
What is clear is that there is no apparent justification for de-
fining a small PHA as one with up to 500 units, 250 of public
housing and 250 of vouchers.7  PHAs that manage up to 500

5PIH Notice 2000–43, Sept. 18, 2002.

6H.R. 3995, the Housing Affordability for America Act of 2002, Section 503
(approved July 2002). Available data states that nearly 40 percent of all
PHAs nationwide have 100 or fewer of combined public housing and
voucher units.

7Available data states that 78 percent of all PHAs nationwide have zero to
500 units of combined public housing and voucher units. In addition, PHAs
with a voucher program of zero to 299 units comprise 65 percent of all
PHAs with voucher program and PHAs with public housing of zero to
299 units comprise 78.5 percent of all PHAs with public housing units.
Thus, HUD’s proposed definition of a “small PHA” will include over a
majority of all PHAs nationwide.
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units of assisted housing are in many cases large entities for
their respective jurisdictions and their housing activities rep-
resent a substantial percentage of the available housing in
the jurisdiction. These PHAs should be required to submit
full annual plans.

HUD and PHAs’ Civil Rights Obligations

The regulations propose to allow small PHAs that are
not troubled to submit a streamlined annual plan. Advocates
urged HUD to further condition the submission of stream-
lined plans on a PHA also meeting the threshold civil rights
requirements that are the minimum requirements for appli-
cation for additional funding. If the proposed regulations
were changed to reflect this amendment, it would mean that
a small PHA would not be eligible for a streamlined annual
plan if the PHA has been (1) charged with a violation of the
Fair Housing Act by the Secretary of HUD; (2) is a defendant
in a Fair Housing Act lawsuit filed by the Department of Jus-
tice; or (3) has received a letter of noncompliance findings
under Title VI of the Civil Rights Act, section 504 of the Reha-
bilitation Act, or section 109 of the Housing and Community
Development Act.

Under the proposed streamlined annual PHA plan pro-
cess, each small PHA is required to submit once every five
years statements on housing needs, of the PHA’s
deconcentration and admissions procedures, of financial re-
sources, of rent policies, of capital improvements needed, of
any demolition or disposition, and of the homeownership
programs administered by the PHA. In addition, each would
be required to submit the civil rights certification. For the
intervening four fiscal years, the proposed rule requires that
the PHA submit only the statement of capital improvement
needs, the civil rights certification and assurances regarding
resident participation. Advocates urged HUD to improve the
regulation by requiring the PHA’s executive directors to sign
the civil rights certification under penalty of perjury. Such a
certification is not dissimilar to what is now required with
respect to the financial statements of CEOs for large publically
traded corporations. Moreover, advocates urged that the
regulations be amended to require that PHAs report on some
basic civil rights issues regarding site-based waiting lists and
residency preferences. These are two policies that a PHA has

the discretion to adopt and that HUD recognizes as having
civil rights implications.8  The purpose of the reporting would
be two-fold. For the PHAs, it would focus attention on their
obligation to affirmatively further fair housing and on the
steps that should be taken to evaluate the fair housing impli-
cations of the policies including the review and collection of
relevant data. For HUD, the information would provide a
basis to evaluate the PHAs’ civil rights certifications.

Promoting Resident Participation
and Board Approval

The proposed regulations state that a PHA must provide
assurances to HUD that its RAB was consulted, that changes
were approved by the PHA’s Board, and that revised poli-
cies are available for review. HJN and NHLP urged HUD to
revise the proposed rule to incorporate the current PHA plan
procedures, which explicitly require that all relevant docu-
ments be available to residents and that the public (including
residents) is provided the opportunity to participate in the
PHA plan process. Advocates urged that any assurance or
certification of compliance with this section should be made
by a PHA executive director or his or her designee under
penalty of perjury.

HUD Review of Annual Plans

The proposed regulations limit HUD’s review of the PHA
plan to the statement of deconcentration and admissions
policies, the statement of capital improvement needs, the
statement of demolition and disposition, the civil rights cer-
tification and any other element of the PHA’s annual plan
that is challenged. This reduced review tracks the minimum
requirements of the statute.9  The requirement that HUD re-
view any elements of a PHA plan that are challenged could
be used by advocates to ensure that the challenges that they
raise are thoroughly reviewed and addressed. The stream-
lined submissions by small PHAs and the reduced review
obligations should give HUD staff time to fully review and
address challenges.

Exemption of Certain Non-Audit PHAs
from SEMAP Assessment

CBPP objected to the proposal to amend existing regu-
lations to exempt from any SEMAP performance assessment
those PHAs that expend less than $300,000 annually in fed-
eral awards.10  HUD justified its proposal with self-serving

824 C.F.R. § 903.7(b)(2) (site based waiting lists) and 960.206(b)(iii) (resi-
dency preference) (2002).

942 U.S.C.A. § 1437c–1(i)(2) (West Supp. 2002).

10OMB recently proposed to increase the threshold of federal expendi-
tures for audit requirements under the Single Audit Act from $300,000 to
$500,000. (See 67 Fed. Reg. 52,545, Aug. 12, 2002). If the HUD proposal to
exclude non-audit PHAs is linked to the Single Audit Act Amendments of
1996, 31 U.S.C. 7502(a)(3), the current proposal would, if the OMB pro-
posal is finalized, exclude even more PHAs from SEMAP.

The regulations propose to allow small
PHAs that are not troubled to submit a

streamlined annual plan. Advocates
urged HUD to further condition the

submission of streamlined plans on a
PHA also meeting the threshold civil

rights requirements.
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circular arguments.11  CBPP speculated that HUD’s real rea-
son for the change may be to paint an artificially rosy picture
of agency performance in the voucher program adminis-
tration (and, impliedly, of HUD’s oversight). In HUD’s first
Report to Congress on the implementation of SEMAP, which
was submitted in April of 2002 and was based on a review
of SEMAP scores for about three-quarters of the PHAs, HUD
reported that 38 percent of the 237 PHAs initially reported
as “troubled” under SEMAP are the non-audit agencies that
would be exempted under the proposed rule.

The comments propose that in lieu of removing non-
audit PHAs from any HUD review, one of two alternatives
could be pursued. The first would permit non-audit PHAs
to self-certify that they have complied with those elements
of SEMAP for which outside review is currently required and
for which non-audit PHAs are currently exempt.12  Alterna-
tively, HUD could alter the threshold for the “troubled”
designation for non-audit PHAs to allow such PHAs more
room for error.

HJN, NHLP and CBPP all urged HUD to make available
SEMAP scores for each PHA. The release of this information
will allow for some local monitoring of local performance.

Conclusion

The shortened comment period could be cynically viewed
as a bold acknowledgment that HUD intended to dispense
with comments altogether and will adopt the regulations as
proposed. Hopefully this cynicism will be proven wrong and
HUD will address many if not all of the issues raised by the
comments submitted by advocates and analysts. �

1167 Fed. Reg. 53,277 (Aug. 14, 2002).

12The fact that the non-audit PHAs are not evaluated currently on more
than half of all the SEMAP indicators may be the reason that so many
have failed SEMAP. These PHAs have fewer elements for which they may
gain positive points, thus increasing the impact of a failure on one of the
six remaining elements.

Chicago Housing Authority’s
Relocation Counseling

Assessment Report

Chicago’s Transformation Plan

In 1998, nearly 19,000 of the Chicago Housing Authority’s
(CHA) public housing units failed viability inspection, re-
sulting in CHA’s obligation to demolish the units within five
years.1  In response, the city made plans to “‘transform’ CHA’s
enormous high-rise developments into smaller mixed-
income communities of town homes and low-rise build-
ings.”2  Fifty-one high-rises and several thousand mid- and
low-rise units are to be demolished. In their place, 25,000
units of public housing will be constructed or rehabilitated,
resulting in a net loss of 14,000 family public housing units.
CHA has faced the task of relocating what was originally
estimated to be 6,000 families with Housing Choice Vouch-
ers.3  The total cost of relocation and “revitalization” is $1.5
billion over 10 years.

CHA began relocation efforts in 1999. Since that time, its
methods and approach to relocation of residents have shifted
and continue to evolve. CHA’s goal was to offer services that
would strengthen participants’ ability to make good hous-
ing choices and transition into the private market successfully
without becoming clustered in high-poverty neighborhoods.4

Counseling services in the first year targeted residents in
buildings that were to be demolished who had indicated that
they preferred vouchers. CHA has since expanded its offer-
ing of services and its audience to include all residents.

In an effort to rapidly assess its relocation program, CHA
commissioned this Relocation Counseling Assessment. How-
ever, as CHA’s programs evolved, the focus of the study shifted
to describing the experiences of residents as they went through
the relocation process. The results of the study are summarized
in this article.5  The study focuses on a sample of 190 residents
who were tracked from 1999 to 2001. The study includes a dis-
cussion of what has happened to residents since they moved,
as well as residents who have not moved but are slotted to
relocate. The study is noteworthy for two reasons. First, it is an
assessment of a massive public housing relocation effort that
is simply unparalleled in any other locality. Second, much of
the relocation is being carried out under the HOPE VI pro-
gram,6  which has been criticized for its failure to help families

1Section 202 of the Omnibus Consolidated Reconciliation Act (OCRA) 1996.

2Susan J. Popkin, Mary K. Cunningham, CHA Relocation Counseling As-
sessment, Urban Institute, p.1 (2002) (hereinafter “CHA Assessment”).

3Id. at pp.1 and 5.

4Id. at 1.

5Id.

6The HOPE VI program was created by Congress in 1992 to respond to
the results of the National Commission on Severely Distressed Public
Housing report.
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relocate from public housing that is slated for demolition.7  CHA
has been the largest recipient of HOPE VI funds to date.8  Thus,
this study provides insight into relocation issues that may be
applicable to relocation efforts under other HOPE VI grants as
well other public housing demolitions.

CHA’s Relocation Efforts

Of the estimated 6,000 families who were to relocate,
1,200 have in fact done so, most in Fiscal Year (FY) 2001.9

However, of those 1,200, only 490 or so have received vouch-
ers. The rest have moved to other public housing.10

Relocation Rights Contract
A significant and new feature of CHA’s relocation process

since it began in 1999 is a relocation rights contract, created in
response to tenant advocates’ concerns. Signed in November
2000 by the official residents’ council, the contract guarantees
a right of return to public housing by all “lease-compliant” ten-
ants living in CHA’s public housing as of October 1999.11  Since
the signing of the contract, CHA has created a relocation de-
partment, developed relocation planning meetings, and created
clinics to improve residents’ ability to make informed choices
about replacement housing. CHA staff has said that they held
490 such clinics in FY 2001 and collected surveys from 92 per-
cent of residents in buildings that are to be closed in FY 2002.12

Programs for Residents
In 1999, CHA contracted with three agencies to provide

relocation counseling.13  CHA modified its program in 2001,
contracting with two new agencies to provide services that
would specifically prepare residents for the private market,
provide housing search assistance and mobility counseling.14

In addition to providing information on neighborhoods, es-
corting residents to units, identifying units and assisting with
voucher paperwork, counselors provide credit counseling
and connections to other service programs.15

Two more programs were offered to all residents. The
first was a one-day, “Good Neighbor” training session,
covering housekeeping and household management, utili-
ties, budgeting, lease compliance, and finding and linking
to services in a new community.16  The second was a
Gautreaux17 -type program that focused on encouraging resi-

dents to move to areas with lower poverty rates and a lower
number of African-American residents.18

CHA offered yet another service called the Service Con-
nector program. Administered by the Chicago Department of
Human Services, it consists of case managers, assigned to de-
velopment clusters, who help residents access public services.
Criticism of the program includes the fact that case managers
were poorly trained or not trained at all.19  In 2002, CHA se-
lected four new service providers to provide “transitional
counseling.” In addition, CHA modified existing relocation
counseling offered to all residents regarding accessing lower
poverty areas and mandated lower caseloads for counselors
assisting residents who requested mobility counseling.20

Challenges

The authors of the study cite the following concerns as a
result of the three years’ worth of data that they have gath-
ered concerning the relocation portion of the transformation
process.

Pace of Dislocation
The pace of demolition is outstripping that of new con-

struction and outstripping the development of supportive
services for families about to be displaced. Some have also
claimed that an unknown number of families left before sign-
ing the Relocation Rights Contract and have not received any
of the services to which they are entitled.21

Insufficient Accessible Affordable Housing
Though it appears that affordable housing in Chicago’s

metropolitan area exists in sufficient numbers to account for
the influx of new voucher-holders (1,200 in FY 2001), it is not
clear whether landlords will rent to them or whether residents
will have information about how to access the housing in un-
familiar neighborhoods. As a result, CHA residents may cluster
in low-income neighborhoods or neighborhoods bordering
public housing that may not be able to easily absorb them.22

In addition, many residents forced to move are not
lease-compliant (per the terms of the relocation rights con-
tract) and will not be allowed to return to CHA’s public
housing. Once relocated, they will remain in the private
market with a voucher. Compared with mainstream Sec-
tion 8 voucher recipients, this block of participants may have
more issues (substance abuse, depression, domestic vio-
lence, lack of private market experience, gang affiliation)
that will make keeping or accessing housing in the private
market difficult.23

7False HOPE, A Critical Assessment of the HOPE VI Public Housing Redevel-
opment Program, 32 HOUS. L. BULL. 119 (May/June 2002).
8CHA Assessment, p. 5 (2002).
9Id. at 6.
10Id.
11Id. at 6.
12Id. at 6-7.
13Id. at 10.
14Id.
15Id. at 10-11.
16Id. at 12.
17Gautreaux v. Chicago Housing Authority, 304 F. Supp. 736 (N.D., Ill, 1969)
and its brethren are landmark desegregation cases.

18CHA Assessment at 11-12.

19Id. at 12-13.

20Id. at 11-12.

21Id. at 7, citing to a Metropolitan Planning Council report (Snyderman
and Dailey 2002).

22Id. at 8.

23Id. at 9.
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Residents Not on Lease
It is estimated that thousands of unknown people live

illegally at CHA developments. The study hypothesizes with-
out further explanation that this group of residents will be
particularly vulnerable to becoming homeless as a result of
transformation.24  In all likelihood, this is due to the fact that
they will not be eligible for either relocation benefits or vouch-
ers. Since these residents are likely to be in the same, or worse,
economic position than lawful tenants, the consequences of
unassisted relocation are likely to be extremely severe.

Inaccurate Information Regarding Resident Status
Before CHA implemented a comprehensive tracking sys-

tem, many residents eligible for relocation either relocated
or simply left their housing.25

Resident Confusion
CHA used local cable and other audiovisual mechanisms

in addition to the written word and trainings to inform resi-
dents about relocation, but many still are alienated from the
“transformation” process and are confused by whatever in-
formation they have heard.26  Lack of resident participation
in the transformation process has been criticized and may
have contributed to the confusion. Key actors have raised
concerns over whether the official residents’ council actu-
ally represents resident interests. Some have also questioned
whether attorneys who were officially negotiating with CHA
on behalf of public housing residents accurately reflected
most residents’ concerns.27

Coordinating Multiple Agencies
Residents are in danger of not getting services due them

because of participating agencies’ lack of coordination and/
or inconsistent information. Seventeen agencies are now in-
volved in providing four types of counseling services to CHA
tenants in connection with relocation. Coordination meet-
ings have alleviated the problem only somewhat.28

Resident Outcomes

The current study is a follow-up to one done by the au-
thors on residents who experienced the first phase of
relocation counseling in 1999. Approximately 73 percent (139
households) of those who participated in the original sample
took part in this study.29

Though there were few differences between residents
who moved versus those who did not, those who moved
generally had fewer children and were employed. Non-movers

manifested a severe lack of financial resources in that they
were more likely to have paid rent late in the last six months,
could not afford a phone and have had to cut meals because
of a lack of money.30

Most of those surveyed who moved are now in neighbor-
hoods with far lower poverty rates. However, 55 percent live in
communities with 40 percent poverty rates or higher; 18 percent
lives in communities with 30-40 percent poverty rates. Another
16 percent live in areas with 20 to 30 percent poverty rates.31

Meanwhile, racial segregation is extreme. Most movers
live in neighborhoods that are more than 90 percent African-
American.32

The lack of supportive services and worries over not being
able to afford utilities plague some participants. Overall, most
participants reported that housing conditions are significantly
better, including fewer problems with trash and graffiti.33  Mov-
ers were half as likely to report major drug or gang-related
problems in their neighborhoods. With regard to violent crimes,
41 percent of movers reported big problems versus 90 percent
of non-movers.34  A related fact is that movers reported that
their communities evinced greater social cohesion and trust,
e.g., a greater willingness to help a neighbor or take action if
they saw someone causing problems. Many of the participants
felt that they and their children are safer.35

Finally, there is some indication of improved outlook on
life for movers versus non-movers. Half of movers shared the
perception that there were always impediments holding them
back versus two-thirds of non-movers who shared that sense.36

Approximately 40 percent of survey participants were
able to move successfully from public housing during the 12
months when the authors tracked them. The rest continue to
live in CHA consolidation buildings.37  The majority reported
at least one major problem with the condition of their hous-
ing—spanning the range from broken plumbing to rats and
raw sewage.38

Non-movers’ sense of problems with the condition of the
property and major crime remained constant. Several reported
that the incidence of gang members living in their building
made it unsafe for their sons to visit them.39

Reasons for Not Moving

At the 12-month follow-up, no single reason for CHA resi-
dents’ not moving predominated. About 25 percent said they

24Id.

25Id.

26Id. at 8.

27Id. at 9. Given the expense of the overall transformation plan, it is not
clear whether CHA has sufficient funds to fully carry out transformation
and provide services to affected residents, much less to effectively serve
residents still living in public housing.

28Id. at 9-10.

29Id. at 13-14.

30Id. at 15-16.
31Id. at 16.
32Id.
33Id. at 19-20.
34Id. at 20.
35Id.
36Id. at 21-22.
37 “Consolidation building” is not defined in the study but probably re-
fers to temporary units in CHA developments to which residents were
moved when CHA closed other public housing buildings. See Id. at 10.
38Id. at 22.
39Id. at 23.
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could not find a new apartment. Another 25 percent said they
had Section 8 problems, while 13 percent said financial rea-
sons had stopped them from moving. Most (75 percent)
reported that they intend to move with a voucher in the next
six months.40  Many participants reported not having received
relocation counseling during phase one. At the 12-month
mark, almost half said that they had still not been assigned
to a counseling agency.41

Of those who did receive counseling, some felt the ser-
vice was inadequate. Several reported having been referred
to neighborhoods just as dangerous as the public housing
neighborhoods. In scouring the private market for housing,
many participants reported experiencing discrimination
against them as voucher-holders, and/or as families with
children.42

Most residents in the sample, movers and non-movers,
had lived in public housing for more than a decade. Moving
meant leaving behind the familiarity and support of friends
and relatives, which is very frightening for many.43  Rumors
about the voucher program have also caused concern.

Participants’ physical health problems and hopelessness
figure into the equation as well. Approximately 40 percent
of participants are depressed (using a rating system devel-
oped by the authors of the study), while 10 percent scored as
moderately or very depressed.

Lessons Learned Regarding Relocation

The authors of the study recommend on-going, inten-
sive support to help residents who have already relocated
remain in their housing.44  For those who remain in public
housing, the problems discussed above (lease-compliance
and physical and mental conditions) create additional chal-
lenges that CHA should address with intensive, regular
follow-up to trainings already done. Without this support,
many will have difficulty accessing housing in the private
market. Monitoring and coordination of contractors provid-
ing these services should improve their quality and, thus,
residents’ success. Evaluation of those services, including
gathering information from residents accessing those ser-
vices, should also lead to their improved efficacy. Last but
not least, CHA needs to do more to track residents who are
entitled to return.

In this study, and in the authors’ recommendations, lies
information valuable to any housing authority or advocate
wishing to address challenges and problems associated with
resident displacement in the HOPE VI or other demolition
and revitalization process.  �

40Id. at 23-24.

41Id. at 24.

42Id. at 25.

43Id. at 26.

44The authors cite to L.A.’s Moving to Opportunity Program, which of-
fered participants a year of services, such as job development and inten-
sive counseling.

The Seniors Housing
Commission Reports

As authorized near the end of 1999, Congress appointed
the bi-partisan Commission on Affordable Housing and Health
Facility Needs for Seniors in the 21st Century to study the
nation’s senior housing and health facility needs.1 The Com-
mission was also directed to recommend policy changes to
Congress for increasing and improving the affordable hous-
ing, health facility and supportive services available to seniors,
not just now but into future years, when the senior population
will most certainly explode. On June 28, 2002, the Commission
submitted its report to Congress, with findings and recommen-
dations broken into separate majority and minority reports.2

Each of the two reports, both called “A Quiet Crisis in
America,” recognizes large areas of agreement, especially
concerning the needs and the general level of the recommen-
dations. Yet members of each group clearly differed on their
approach, with the minority seeking more immediate action
through specific recommendations for which programs
should receive increased funding now. The minority report
also recommends prioritizing the needs of the lowest-income
seniors with the greatest needs, and consequently empha-
sizes rental housing and housing assistance.

The “quiet crisis” stems from the dramatic swelling of the
country’s elderly population by the year 2030, when it will
almost double its current level to reach 70 million persons, 20
percent of the total U.S. population. Already, unmet housing
needs abound—only one eligible senior out of six receives
housing assistance. Unaddressed, that figure could become
one in 12 by 2030. As is currently true, many seniors will also
have needs for long-term care or will require assistance with
everyday activities, and the need for home and community-
based services will have increased dramatically to keep up
with the senior population growth and shifting preferences.

Majority Report

The majority’s recommendations are guided by five
principles:

Preserve the existing housing stock, both rental and
homeownership units
Specific preservation recommendations include:
• passing federal legislation to support preservation and

renovation of existing senior developments under vari-
ous Department of Housing and Urban Development
(HUD) multifamily programs such as Section 202, pub-
lic housing, Section 236 or Section 8 through additional
resources or refinancing;

• improving HUD data on properties at risk of conversion
or loss through deterioration;

1Pub. L. No. 06-74, § 525, 113 Stat.1106 (1999).

2The reports, including the recommendations of both groups and support-
ing documents, can be found at www.seniorscommission.gov.
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• providing service-enriched housing and the physical
space required wherever possible as part of preserva-
tion or renovation plans; and

• developing programs to support seniors’ ability to stay in
units they own, enabling repairs and physical modifica-
tions for seniors’ needs (faucet and cabinet adaptations,
stair lifts or elevators, bathroom access features, ramps
and curbless or roll-in showers).

Expand successful housing production, rental assistance
and supportive housing programs, as well as home- and
community-based services

The majority report estimates that the projected rise in se-
nior population will require approximately 730,000 additional
affordable rental units by 2020 to serve seniors with unmet hous-
ing needs (i.e., those living in substandard housing or paying
more than 30 percent of income for housing), or on average
more than 35,000 units annually. In comparison, current annual
production under Section 202 is only 5,800 units. Specific rec-
ommendations include increasing production under a variety
of housing programs serving both low- and middle-income
seniors through rental and homeownership, primarily Section
202. The majority believes that the Section 202 and Section 8
voucher programs should be the primary vehicles to address
the needs of extremely low-income seniors. Other recommen-
dations include making changes that would facilitate the use of
Low-Income Housing Tax Credits with Section 202 financing
and more effectively using rural housing programs while in-
creasing the availability of home and community-based services
in rural areas. The majority also recommends ensuring that
Medicaid reimbursement levels cover an adequate level of care,
and that Fannie Mae and Freddie Mac continue to develop flex-
ible products to permit senior homeownership access to home
equity while protecting against predatory lending practices.

• Link shelter and services to promote aging in place. Specific
recommendations here include expanding and funding
service coordination in existing federally assisted devel-
opments, revising programs promoting conversion of
housing units to assisted living, having the General Ac-
count Office (GAO) evaluate how HUD and the
Department of Health and Human Services (HHS) could
more effectively coordinate functions, support transpor-
tation programs, and pursue demonstrations for
intergenerational living.

• Reform existing federal financing programs to maximize flex-
ibility and increase production as well as coverage of health and
services. Specific recommendations here include having the
Government Sponsored Enterprises, such as Fannie Mae
and Freddie Mac, and the Federal Housing Administra-
tion provide for greater flexibility, increased housing
production, and coverage of health care and services in
senior housing, and that the Federal Housing Adminis-
tration (FHA) in particular take steps to modernize its
housing and health facility insurance programs to meet
current and anticipated needs for both service-enriched
housing and health facilities. Other recommendations

include improving reverse mortgage and other home eq-
uity loan products, again while protecting seniors from
abusive lending practices, and reforming certain Medic-
aid or Medicare program and funding components.

• Create and explore new housing and service programs, mod-
els and demonstrations. Specific recommendations here fall
into a grab bag including: clearinghouses of state Med-
icaid programs providing reimbursement for home and
community-based services, databases on senior housing,
demonstration program, rural programs, even prescrip-
tion drug benefits, tax credits for caregivers, and tax
incentives for purchasers of long-term care insurance.

Minority Report

Overall, the minority report urges Congress to move
boldly by providing sufficient funds to deal with the needs
identified in the report, using existing programs research and
expertise. Without this substantial commitment, other efforts
are likely to be ineffective at confronting a problem of the
scale projected for 2020. The minority’s first recommenda-
tion focuses on rapidly increasing housing production and
preservation. Because of the existing gap between demand
for and supply of affordable units (only one of six eligible
being served), the minority recommends a much more ag-
gressive production goal to fill both part of that gap and some
of the needs certain to grow. Even assuming that only one-
quarter of the “new” seniors with housing problems will
want to live in rent-assisted housing, in conjunction with the
existing gap, the need will be 2.4 million units by 2020, which
translates to 140,000 units per year. Thus, the minority’s tar-
get is to increase the supply of assisted and supportive
housing for seniors by 60,000 units per year.

The minority also recommends a specific federal appro-
priation of $200 million for expanded efforts to preserve
existing federally assisted housing for seniors, as well as a
plan to replace every assisted unit lost.

The minority also recommends increased supportive
services and appropriate retrofitting in federally subsidized
housing, including public housing, through a variety of ex-
isting HUD and HHS programs.

Finally, the minority advocates creation of systems to
support aging in place, including revising Medicare to cover
long-term care and prescription drugs and having HHS es-
tablish Medicaid eligibility based on area median income.

 Conclusion

As with most such blue-ribbon reports, the Seniors Com-
mission report is useful primarily because it establishes the
case for substantial and immediate action on a number of fronts
to begin to address an undeniable problem of enormous di-
mension. Its specific recommendations will prove helpful to
any in Congress looking for ideas of what should be done.
The hope is that someone on Capitol Hill will one day soon
demonstrate the leadership to take those actions.  �
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Midnight Caper Snatches Federal
Housing Rehabilitation Funds

Just when you think that the federal government’s hous-
ing commitment cannot sink much lower, somehow it does.
This is a small but sad story of recent events that few are
likely to have noticed.

Over the eight years of the past four Congresses, federal
funds for pressing housing needs have been termed “unavail-
able” or occasionally taken away and reallocated (“re-
scinded”) due to some more pressing objective. “Balancing
the budget” was the perennial cry to give the funds back
until the short-lived days of surpluses, which were replaced
by tax cuts. Now it’s the double-whammy of finding funds
for the military and “domestic security,” in a time of grow-
ing deficits from those same tax cuts in a slowing economy.
All this occurs while the political rhetoric of the importance
of meeting domestic needs, ending chronic homelessness and
preserving existing affordable housing continues unabated.

In this case, what’s really unusual is that we are talking
about housing money that was in the bag—money already
appropriated for a particular use, standing unused because of
administrative inaction. Big money, some $300 million, with
a clear need recently specified by Congress and supported
by key housing senators. These funds were rescinded in the
name of finding money to pay for anti-terrorism activities,
but ultimately raided for budget politics and then essentially
thrown away, with the whole exercise serving absolutely no
need whatsoever.

Read on for the details.
In the late 1960s and early 1970s Congress appropriated

funds for the Section 236 program, which combined 40-year
Federal Housing Administration (FHA) mortgage insurance
with federally subsidized interest payments to the lender to
finance the creation of affordable rental housing. The sub-
sidy, called the “Interest Reduction Payment” (IRP), lowered
the effective interest rate paid by the owner from a market
rate to 1 percent. Tenants received the benefits of this sub-
sidy by paying HUD-approved budget-based “basic” rents
that reflected the lower effective debt service on the prop-
erty. Regulatory restrictions further required HUD approval
of any rent increases, limited to increases in reasonable and
documented operating expenses. A significant feature of the
Section 236 program was that the entire stream of IRP funds
required for the full 40-year mortgage term was appropri-
ated at project inception, thereby creating a revenue source
available to the project for the full 40 years.

Many Section 236 owners can now prepay their subsidized
mortgage, thereby eliminating the affordability restrictions,
resulting in the loss of thousands of units every year. Yet these
prepayments and other terminations (e.g., foreclosures) also
free the previously appropriated IRP funds because they ter-
minate the IRP contracts before their full 40-year terms expire.
Thus, they make funds available that can be used to preserve
other properties in the stock. In effect, every time a Section
236 mortgage is prepaid or terminated, the budget authority

1Pub.L. No. 105-65, §531, 111 Stat. 1409 (1997).

2Pub. L. No. 107-206, 116 Stat. 820, 892 (Aug. 2, 2002) (was H.R. 4775).

for the remaining IRP stream is made available to HUD. That
recaptured IRP forms a “pool” of money, estimated in the
spring of 2002 to total at least $300 million.

Almost five years ago, in Section 531 of the Multifamily
Assisted Housing Reform and Affordability Act of 1997
(MAHRAA),1  Congress directed that these idle funds be used
for rehabilitation of certain specified HUD multifamily prop-
erties in exchange for continued use restrictions.

Despite its inclusion in the FY ‘01 and ‘02 budgets, and
growing rehabilitation needs throughout an aging inventory,
HUD has still not implemented this rehabilitation grant and
loan program. In late 1999, HUD developed a draft Notice to
make this IRP Pool fund available, but it was never issued.
The current administration has taken no further action to
make these funds available to preserve and improve these
properties.

Instead, when Congressional appropriators faced an
imperative to deliver an anti-terrorism supplemental appro-
priations bill within a Presidentially dictated ceiling on new
spending, they had to scour the budget to identify previously
appropriated funds without much of a constituency which
they could rescind to offset other new spending. Voila! A HUD
program sitting unimplemented with a large appropriation.
What better target? After all, the logic went, if funds are not
being used, then they must not be needed.

In May, the House version of the Supplemental Appro-
priation had thus proposed to rescind the funds. However,
on its turn, through the hard work of housing advocates and
senators alike, the Senate rejected the House approach, reit-
erating that the funds be used for their intended purpose of
rehabilitation. But weeks later, out of sight, literally in the
middle of the night, in the mid-July Conference Committee
negotiations, the Senate gave in to the House and permitted
the rescission, in order to give the President an anti-terrorism
bill within the spending limit he sought.2

About a week after the bill was signed, the White House
indicated that it didn’t want all the spending that the bill
had authorized. The bill had designated $5.1 billion as “con-
tingent emergency spending,” to be released to the affected
agencies or rejected in its entirety. The President decided to
reject those appropriations. Hence, the rescissions that made
such non-spending possible were not really needed after all.
In Washington there was much ado about nothing. In the
communities of America, $300 million that could have pre-
served and improved approximately 30,000 units of
affordable housing went down the tubes. At least the Senate’s
HUD FY 2003 Appropriations bill (H.R. 5263) again provides
for the rehabilitation program another $100 million of these
funds, which continue to flow in as IRP contracts are termi-
nated, so there’s some hope of redemption. �
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1Taylor v. Martinez, CV 02-01120-HU (D. Or. filed Aug. 16, 2002).

242 U.S.C.A. §1437f(t) (West Supp. 2001). Starting in 1996, Congress first
provided enhanced vouchers only to cover tenants in HUD-insured prop-
erties when the owners prepaid the insured loans. Congress extended eli-
gibility to Section 8 “opt-outs” and other eligibility events when it en-
acted unified enhanced voucher authority in October of 1999.

3HUD Notice PIH 98-19 (Apr. 3, 1998). HUD reiterated this policy in No-
tice PIH 99-16 (March 12, 1999).

4HUD Notice PIH 98-19 (Apr. 3, 1998).

Tenants File Nationwide Suit
to Obtain Enhanced
Voucher Payments

Tenants have recently filed a nationwide class action
lawsuit to recover past rent subsidies allegedly owed them
by the U.S. Department of Housing and Urban Develop-
ment (HUD) under the “enhanced voucher” program,
which provides Section 8 assistance to tenants after owners
remove their buildings from federal subsidy programs.1  The
suit was filed by tenants in converted properties located in
Portland, Oregon, and San Diego, California, on behalf of
all tenants nationwide harmed by HUD’s failure to autho-
rize public housing authorities to make additional subsidy
payments on behalf of the tenants when the owners increase
their rent after the initial conversion of the project. It seeks
restitution for rent increases paid by tenants under HUD
policies which should have instead been covered by addi-
tional federal subsidies, as the tenants contend was required
by statute.

Over the past five years, more than 150,000 affordable
housing units have been lost when owners removed proper-
ties from their prior subsidy program and rent restrictions,
usually through prepayment of the HUD-subsidized mort-
gage or “opt-out” from a project-based Section 8 contract.
Upon conversion, Congress has authorized HUD to issue
“enhanced vouchers” to local PHAs to provide rental assis-
tance for eligible tenants then residing in the property, which
enable them to afford the new rent and to remain in their
homes.2  One of the primary benefits of “enhanced vouch-
ers” over the regular Section 8 housing choice voucher is the
subsidy level: public housing authorities (PHAs) must make
assistance payments to owners at any amount determined
reasonable under market rent comparables, without limita-
tion by the PHA’s ordinary voucher payment standard.

In 1998, HUD issued a policy notice governing PHAs’
administration of enhanced vouchers limiting the enhanced
payment standard to the first rent increase by the owner
during the first year after prepayment.3  Under that policy,
any other rent increases levied by the owner were the ten-
ants’ responsibility: “the family must decide whether to move
to a less expensive unit or pay for the increase in rent out of
pocket.”4  These tenant payments were in addition to the
regular tenant voucher contribution of 30 percent of the ten-
ants’ adjusted income.

In their lawsuit, the tenants claim that HUD’s policy is
contrary to the language of the enhanced voucher statutes
(various HUD appropriations laws) in effect from 1997 to
1999. One court has so held, with respect to tenants in one
Minnesota development.5  When HUD refused to correct its
policy, Congress in late 1999 enacted a statutory clarification.6

The legislative history of that statute is very plain. The House
Committee on Appropriations included language in its com-
mittee report stating that, in enacting the previous enhanced
voucher legislation, the Committee intended the language
to “cover initial rent increases as well as subsequent rent in-
creases, where the rent is reasonable according to the public
housing authority” and went on to specifically contradict
HUD’s interpretation of the provision.7

After Congress enacted the explicit clarifying language,
HUD issued another notice to implement it, instructing PHAs
to cover future rent increases.8  However, HUD’s notice con-
tinued to ignore Congress’ express intent by only providing
coverage for prospective rent increases and refusing to cover
any earlier rent increases improperly charged to tenants dur-
ing the period between 1997 and at some point in time
between November 1999 and late 2000.

For more than two years, tenants and tenant advocates
unsuccessfully sought clarification from HUD to correct this
policy. Hence, the class action suit, brought primarily under
the federal Administrative Procedure Act, was initiated by ten-
ants at Park Genesee Apartments in San Diego and
Washington Plaza Apartments in Portland. Tenants at both
properties were subject to rent increases of various amounts
that were not compensated by adjustments to the enhanced
vouchers. In the case of the class representatives, the im-
proper rent increases ranged between $500 and $700 over
the affected period. Although discovery has not yet com-
menced with HUD, plaintiffs’ attorneys estimate that 620
properties containing almost 60,000 units are potentially cov-
ered by the policy, and some undetermined portion of these

The suit seeks restitution for rent
increases paid by tenants under

HUD policies which should have
instead been covered by additional

federal subsidies, as the tenants
contend was required by statute.

5215 Alliance v. Cuomo, 61 F.Supp. 2d 879 (D. Minn.1999); see Minnesota
Section 8 Tenants Win Major Preservation Victory, 29 HOUS. L. BULL. 161
(Sept. 1999).

6Pub. L. 106-74, § 538 (Oct. 20, 1999), codified at 42 U.S.C. §1437f(t).

7H.R. Rep. 106-286, 106th Cong., 1st Sess., at p. 22 (Aug. 3, 1999).

8Notice PIH 2000-09 (March 7, 2000).
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might have been subject to improper subsidy determinations.
The information regarding which specific projects experi-
enced rent increases not covered by the enhanced vouchers
is likely to be known only by local PHAs, as HUD’s informa-
tion on the specific subsequent rent levels of converted
properties may be incomplete.

The lawsuit has been filed in the United States District
Court for the district of Oregon on behalf of all enhanced
voucher tenants nationwide who were subject to uncovered
rent increases. Specifically, the complaint defines the class as:

all persons in the United States who received en-
hanced Section 8 vouchers as a result of a mortgage
prepayment or voluntary termination of insurance
and whose vouchers have not covered all rent in-
creases as a result of HUD’s unlawful policy of
applying the enhanced voucher payment standard
feature only to the first rent increase following mort-
gage prepayment or voluntary termination of
insurance.

Plaintiffs welcome identification of additional class mem-
bers.9  A list of the potentially affected properties is available
at the NHLP Web site;10  however, it is likely not exhaustive
due to the limits of data so far made available by HUD.

The complaint also alleges violation of HUD’s duty to
affirmatively further fair housing in the implementation of
its programs by failing to consider the effect of the 1998 no-
tice on minority and disabled tenants.

Successful resolution of the litigation should provide rent
reimbursement for tenants subject to the improper rent in-
creases, and help ensure that HUD’s administration of the
enhanced voucher program is consistent with Congressional
intent. �

9Please contact Craig Castellanet at NHLP (CCastellanet@nhlp.org) with
information regarding any potentially affected project or individual. Lead
counsel is Micky Ryan of the Oregon Law Center in Portland, assisted by
the Housing Preservation Project (Minnesota), the private firms of Miller
Nash LLP in Portland and Ross, Dixon and Bell in San Diego, and NHLP.

10Available at nhlp.org/html/pres/cases.cfm, under the alphabetic list-
ing for Taylor v. Martinez.

RHS Prepayment Restriction
Threatened in House Legislation

Owners of Rural Housing Service (RHS) rental housing
are once again mounting a serious effort to remove the pre-
payment restrictions that Congress enacted in 1987 on Rural
Rental and Farm Labor housing projects financed prior to
December 21, 1979, and, in 1992, on projects financed between
December 21, 1979 and December 15, 1989. For the second
time in three years the owners have secured House support
for an amendment that would remove all prepayment re-
strictions on these projects if appropriations are available to
protect residents of these projects through an extension of
the Department of Housing and Urban Development’s
(HUD) Enhanced Voucher program.

Owners of RHS Rural Rental (Section 515)1  and Farm
Labor Housing (Section 514)2  have been restricted from pre-
paying their loans since 1987.3  Under legislation enacted that
year, RHS must offer incentives to owners to encourage them
to remain in the programs for an additional 20 years when-
ever they seek to prepay their loans and convert the housing
to other uses. If an owner rejects the incentives, the owner
may only prepay the loan if the housing is no longer needed
or the prepayment does not affect minority housing oppor-
tunities and the owner agrees to protect current residents
indefinitely by not raising their rent and not evicting them
except for good cause. If the prepayment cannot be made
within one of these exceptions, the owner must offer the de-
velopment for sale at fair market value for a period of six
months to a nonprofit or public agency that agrees to oper-
ate the housing for its intended purposes for the remaining
term of the loan. RHS will provide the financing for the pur-
chase or subordinate its existing financing to private
third-party financing. In addition, it will continue to make
subsidies available to the development to ensure that it will
continue to serve low-income residents.

Owners of Section 515 housing have never liked the re-
strictions or RHS administration of the incentive program
and have challenged their continued application both judi-
cially and legislatively.4  They oppose the restrictions because
they prevent them from converting the projects at will and,
in the case of a sale, force them to pay capital gains on prop-
erty that has been fully depreciated and has often
substantially increased in value. They dislike the incentives
because they also restrict their right to prepay and because
RHS has been extremely slow in extending some of the
agreed-to incentives, taking as much as five years to fund
approved equity loans.

Most recently, Congressman Ney (R-Ohio) carried the
owners’ effort to nullify the restrictions. He introduced an
amendment to HR 3995, the Roukema (R-NJ) Housing

142 U.S.C.A. § 1485 (West 1994).

2Id. § 1484.

3See Id. § 1472(c).

4See e.g. Kimberly Assoc. v. United States, 261 F.3rd 864 (9th Cir. 2001).
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Affordability for America Act of 2002, which would eliminate
all prepayment restrictions 20 years after an owner received
the RHS loan or such later time as the owner and RHS agreed
to originally.5  The amendment conditions the lifting of the
prepayment restrictions upon the availability of funding for
Enhanced Vouchers under Section 8(t) of the United States
Housing Act of 19376  to protect residents of prepaid projects.

Effectively, the Ney amendment would lift all restrictions
on pre-1979 developments and eliminate them on all devel-
opments financed post-1979 and before December 1989 at
the expiration of their 20-year use restrictions, which would
occur, at the latest, in 2009. If enacted, it would free over
300,000 units of RHS housing from current prepayment re-
strictions and effectively eviscerate the Section 515 rental
housing stock, which totals nearly 450,000 units.

When first proposed, the amendment was vague on ex-
actly how and when residents in projects whose loans owners
sought to prepay would be protected against displacement.
It was unclear whether prepayments were subject to the avail-
ability of Enhanced Voucher funding and there was no
requirement that owners give notice of their intent to pre-
pay. The latest version of the amendment, which was drafted
after the House Committee on Financial Services gave for-
mal approval to it, is much clearer on both issues. It makes
all prepayments subject to the availability of funding for
Enhanced Vouchers for all the low-income residents of a Sec-
tion 514 or 515 development whose owner is seeking to
prepay its loans and requires that such vouchers be made
available to the residents upon prepayment. In addition, the
amendment requires that prepaying owners give a 150-day
notice of their intention to prepay to all residents, RHS, HUD,
and the chief executive officer of the appropriate local or state
jurisdiction in which the housing is located.

Given its intent to lift restrictions on RHS prepayments,
the final version of the Ney Amendment is a substantial im-
provement over earlier versions. However, it leaves open
several significant issues which affect rural residents gener-
ally, residents of Section 515 housing particularly and may,
notwithstanding contrary intentions, cause displacement of
RHS residents. First, the amendment does not place any obli-
gation on HUD and RHS to coordinate their efforts to ensure
that Enhanced Vouchers are issued and available before a pre-
payment occurs. This is particularly significant because HUD
has had difficulties in coordinating among its own offices to
ensure the timely issuance of Enhanced Vouchers under the
Section 8 program. It is also highly unlikely that Rural Devel-
opment staff, which administers RHS programs in the field,
will know how to inform HUD about an impending prepay-
ment or how to trigger the issuance of Enhanced Vouchers.
The problem is likely to be exacerbated by the fact that in many
of the rural communities in which RHS projects are located
there may not be a local PHA to administer the vouchers. Con-
sequently, HUD will need to identify a state-wide or

neighboring entity to administer the program locally. The fact
that two separate federal agencies as well as local public hous-
ing agencies will be involved in the prompt issuance of
Enhanced Vouchers requires extensive and detailed coordi-
nation which should be mandated by statute.

Second, the 150-day notice period is inadequate. HUD
legislation requires a one-year notice of an owner’s intent to
opt-out of the Section 8 program in order to give residents
and localities adequate notice of the owner’s intentions, to
provide housing authorities the opportunity to inspect the
housing in order to determine its eligibility for Enhanced
Vouchers both with respect to Housing Quality Standards
and rent reasonableness, and to give residents, with the as-
sistance of local government, the opportunity to relocate to
new housing if there is a need or desire to do so. The shorter
notice period is inadequate to ensure that all these actions
will take place in a timely fashion, particularly in rural areas
where the supply of decent and affordable housing is scarce
and where it is likely that residents who may be displaced,
because the housing is ineligible for Enhanced Vouchers or
the owner seeks to convert the property to non-rental hous-
ing uses, will have to move to neighboring communities in
order to retain decent safe and sanitary housing.

In short, the Ney Amendment does not extend to RHS
prepayments the types of protections that are currently ex-
tended to residents of HUD developments that are assisted
under the Section 8 program. This is particularly troublesome
because the majority of residents of RHS developments are
elderly or disabled, persons on whom the threat of prepay-
ment and relocation is likely to have a severe if not dire
impact. Moreover, the lack of protections are likely to be more
severe on rural residents because alternative housing and
supportive agencies may not always be available in the same
communities as the prepaying developments.

The fate of the Ney Amendment is not clear as of this
writing because the House leadership has not set a date for
the bill’s consideration by the full House. It is possible, be-
cause of the November elections and the Democrats’ effort
to amend the bill on the House floor to force the enactment
of a Housing Trust Fund, that the bill will not be considered
until after the elections, if at all. However, this does not mean
that the Ney Amendment is dead. If HR 3995 is not voted on
by the House, it is quite likely that parts of the bill will be
incorporated in an omnibus appropriations bill that the
House is likely to consider either before the November re-
cess or in a lame duck session that is likely to be held after
the elections. It is not known whether or not the Ney Amend-
ment will be part of that legislation.

Advocates hope that even if the House adopts the Ney
Amendment that the Senate will not follow suit and that its
provisions will not be incorporated in some compromise
appropriations bill. Currently, it appears that the Senate will
not consider any independent housing legislation this year.
Thus, the only way in which the Ney Amendment may be
enacted is through an appropriations amendment which the
Senate either adopts or concedes to through the conference
process. Obviously, opposition in the Senate to the amend-
ment is likely to lessen the likelihood of its adoption.  �

5H. Rept. 107_640, Part 2, Pg. 50 (Sept. 17, 2002). A copy of the full report
is available at http://financialservices.house.gov/media/pdf/
hr107640p2.pdf.

642 U.S.C.A. §1437 f(t)(West Supp. 2002).
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NHLP Job Announcement:

STAFF ATTORNEY/DIRECTOR OF GOVERNMENT RELATIONS

The National Housing Law Project (NHLP) is seeking to hire an experienced attorney to work as Staff Attorney/
Director of Government Relations in NHLP’s Washington D.C. office.

The Staff Attorney/Director of Government Relations is responsible for: providing substantive technical sup-
port to housing attorneys and other housing advocates on federally assisted public and rental housing issues;
undertaking research; drafting and editing manuals, reports, articles and other materials on the operation of fed-
eral housing programs and residents’ rights under those programs; training advocates and resident organizers;
analyzing and responding to federal housing legislation and regulations; and assisting or engaging in litigation.
The Staff Attorney/Director of Government Relations is also responsible for monitoring federal legislation and
administrative developments, representing clients before Congress, federal and local administrative agencies, and
assisting in responding to legislators’ and administrators’ requests for information on federal housing issues.

QUALIFICATIONS     The applicant must have:

• at least five years of experience working on housing and related issues;

• prior experience working with legislative and administrative bodies, preferably in Washington, D.C.;

• working knowledge of federal public and multi-family assisted housing programs and/or issues relating to
the preservation of federal affordable housing stock (including public housing and project-based Section 8
housing);

• excellent oral and written communication skills, including experience in training and legal writing;

• excellent analytical skills;

• a strong commitment to advancing the housing rights and interests of very low-income persons and house-
holds;

• a law degree and be admitted to practice in at least one state;

• a willingness to travel.

SALARY    Salary for the position is based on experience; excellent benefits.

SUBMITTING AN APPLICATION    Persons interested in the position should send a cover letter, resume,
three professional references and writing sample to Gideon Anders, Executive Director, National Housing Law
Project, 614 Grand Avenue, Suite 320, Oakland, CA 94610. Cover letter should indicate the position for which you
are applying and include job qualifications, relevant work experience and salary history. No phone calls or faxes,
please.

DEADLINE    There is no application deadline. However, NHLP seeks to hire a qualified individual as soon as
possible.

ABOUT NHLP    NHLP is a national housing law and advocacy center and a California IOLTA back-up center
that promotes housing justice on behalf of very low-income persons.  NHLP has offices in Oakland, CA and Wash-
ington, D.C.  NHLP is an affirmative action equal opportunity employer that does not discriminate on the basis of
race, color, national origin, ethnic background, religion, sex, sexual orientation or disability.  We encourage appli-
cations from people of color, women and others whose background may contribute to more effective representation
of poor people.
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California Fair Housing
Commission May
Award Damages

The California Supreme Court has recently held that the
state’s Fair Employment and Housing Commission may
award damages for emotional distress without violating the
judicial powers clause of the state Constitution.1  California
thus joins the ranks of most state courts that have consid-
ered the issue.2  Over a lone dissent, the court reversed a lower
state appellate court, concluding that the state legislature’s
amendments to the state’s Fair Employment and Housing Act
(FEHA),3  which gives parties in the administrative proceed-
ing the option to adjudicate a controversy in court,
successfully distinguish an earlier decision of the court4  that
for the agency to award damages would violate the judicial
powers clause.

This decision means that California victims of discrimi-
nation have their choice of judicial or administrative forums
to seek compensation for violations, including damages for
mental distress, the most common form of injury. They can
thus choose which forum offers the best prospect for an ap-
propriate remedy within their means. The decision also
provides important support for upholding such powers
against similar state constitutional challenges elsewhere in
those states where courts have not yet expressly decided the
question.5

Factual Background

A Caucasian rental property owner (Ms. Konig) adver-
tised a duplex unit for rent by posting a notice on her door.
Ms. McCoy, an African-American police officer, read the no-
tice as a prospective tenant, and went to Ms. Konig’s door.
When Ms. Konig came to the door, she asked Ms. McCoy to
leave and then slammed the door in her face, having inter-
preted Ms. McCoy’s behavior as an attempt to break into her
house. Ms. Konig’s insults and rebuff distressed and humili-
ated Ms. McCoy, causing her to relive an emotionally painful

1Konig v. Fair Employment and Housing Commission, 28 Cal. 4th 743, 123
Cal.Rptr.2d 1, 2002 WL 1733668 (Cal. July 29, 2002).

2Kentucky, Tennessee, Montana, Missouri (economic damages), Maryland
(monetary damages, but not civil penalties), Wisconsin (economic dam-
ages). See National Fair Housing Alliance’s Brief of Amicus Curiae in Sup-
port of Appellant, at pp. 29-30 (filed Oct. 18, 2000).

3Cal. Gov.Code, § 12900 et seq.

4Walnut Creek Manor v. Fair Employment & Housing Comm’n, 54 Cal.3d 245
(1991).

5According to a brief filed by Amicus National Fair Housing Alliance, states
that permit such administrative damage awards but whose appellate courts
have not expressly ruled on the judicial powers question include, e.g.,
Connecticut, Illinois, Kansas, Massachusetts, Minnesota, New Jersey, New
York, Ohio, Oregon, Washington and West Virginia. See National Fair
Housing Alliance’s Brief of Amicus Curiae in Support of Appellant, at pp.
30-31 (filed Oct. 18, 2000). 654 Cal.3d 245 (1991).

childhood event when she and her family encountered ra-
cial discrimination at a restaurant. To determine whether Ms.
Konig discriminated against her because of her race, Ms.
McCoy asked Terrence Smith, an African-American col-
league, to inquire about Ms. Konig’s rental. Ms. Konig
similarly rebuffed Mr. Smith, and never responded to a piece
of paper containing his name, address and telephone num-
ber which he left in her mail slot in accordance with the notice
on her door.

About one year later, when Ms. Konig again advertised
the unit for rent, the local Fair Housing Council tested for
discrimination by sending two women, an African-Ameri-
can and a Caucasian, to Ms. Konig’s residence to ask about
the unit. Whereas Ms. Konig was solicitous of the Caucasian
woman, she discouraged the African-American woman from
renting the unit and refused to give her an application.

Procedural History

Ms. McCoy filed a complaint with the Department of
Fair Employment and Housing (DFEH). After a hearing, the
Fair Employment and Housing Commission (Commission)
found that Ms. Konig had discriminated against Ms. McCoy
because of her race. The Commission ordered Ms. Konig to
cease and desist her discrimination and to pay Ms. McCoy a
civil penalty of $10,000 and actual damages of $10,000 for
emotional distress and lost housing opportunity.

Ms. Konig filed a petition for a peremptory writ of man-
date in Superior Court, arguing that the Commission’s factual
determination that she had discriminated against Ms. McCoy
was erroneous. The court partially granted the petition by
striking the $10,000 award for emotional distress and lost
housing opportunity on the ground that the Commission was
constitutionally prohibited from awarding general compen-
satory damages for emotional distress. In its 1991 Walnut
Creek Manor v. Fair Employment & Housing Comm’n6  decision,
the California Supreme Court had held that the Commission’s
award of emotional distress damages to a housing discrimi-
nation complainant violated the state constitution’s judicial
powers clause.

The Commission, which since 1992 had been awarding
emotional distress damages, appealed the trial court’s deci-

This decision means that California victims
of discrimination have their choice of

judicial or administrative forums to seek
compensation for violations, including
damages for mental distress, the most

common form of injury.
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7Cal. Gov’t Code § 12989 (a).

8Cal. Gov’t Code § 12987.

9 Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833 (1986) (CFTC).

10 McHugh v. Santa Monica Rent Control Bd., 49 Cal. 3d 348 (1989).

1154 Cal. 3d at 264.

sion, arguing that the 1992 amendments to the state’s Fair
Employment and Housing Act (FEHA), in particular the provi-
sion establishing a judicial option for any party in the
administrative proceeding, rendered inapplicable Walnut
Creek Manor’s damages holding. Affirming the trial court’s
judgment, the intermediate state Court of Appeal concluded
that the judicial option provision7  did not distinguish Wal-
nut Creek Manor from the present case. In so8  doing, the Court
of Appeal rejected the Commission’s efforts to find support
from a 1986 United States Supreme Court case9  evaluating
the similar relationship between an administrative agency
and the federal judicial power under Article III. There, the
high Court had emphasized the importance of a judicial op-
tion provision in overcoming constitutional concerns about
agency powers.

The state agency appealed again to the state supreme
court, this time successfully.

The Legal Analysis

In its 1991 Walnut Creek Manor decision holding that
agency damage awards constituted an impermissible exer-
cise of judicial power, the California Supreme Court had
based its conclusion on the “substantive limitations on ad-
ministrative remedial power” set forth in an earlier decision.10

Under these limitations, the court determined that the
Commission’s authority to award emotional distress dam-
ages under the FEHA violated the judicial powers clause
because a damage award was neither necessary nor merely
incidental to the law’s purpose. Its effect, the court there
stated,

is to shift the remedial focus of the administrative
hearing from affirmative actions designed to redress
the particular instance of unlawful housing discrimi-
nation and prevent its recurrence, to compensating
the injured party not just for the tangible detriment
to his or her housing situation, but for the intangible
and nonquantifiable injury to his or her psyche suf-
fered as a result of the respondent’s unlawful acts,
in the manner of a traditional private tort action in a
court of law.”11

The court there believed that such authority would jeopar-
dize or dominate the “streamlined and economical [FEHA]
administrative procedure.”

After Walnut Creek Manor, the California Legislature
sought to make the FEHA substantially equivalent to the fed-
eral Fair Housing Act, which permits HUD administrative law
judges to award damages for emotional distress in adminis-
trative hearings, and to make the DFEH eligible for HUD
certification to enforce rights under the federal fair housing

scheme. In 1992, the Legislature amended the FEHA by add-
ing Cal. Gov’t Code § 12989, which provides the alternative
of a civil judicial action to the Commission’s administrative
proceeding.12  In addition, the Legislature increased the
amount of civil penalties available and placed the
Commission’s authority to award actual damages in a sepa-
rate subdivision.

In Konig, the California Supreme Court fortunately
reached a different result. The majority opinion signed by five
of the seven justices held that Walnut Creek Manor was not
controlling. Of determinative significance was the fact that the
availability of the judicial option for parties to the case, autho-
rized by the 1992 and 1993 amendments (in particular section
12989) was not before the court, and those amendments proved
decisive for the constitutional analysis.

For the court, the 1992 and 1993 amendments eliminated
the constitutional separation of powers concerns expressed
in Walnut Creek Manor about the Commission’s authority to
award emotional distress damages. As primary support for
its decision, the court favorably cited an earlier United States
Supreme Court decision, Commodity Futures Trading Comm’n
v. Schor.13  That case had held that the Commodity Futures
Trading Commission’s authority to adjudicate common law
counterclaims to complaints before it did not violate the fed-
eral Constitution’s judicial powers clause because the
Commodity Futures Trading Commission’s “jurisdiction over
a narrow class of common law claims as an incident to [its]
primary, and unchallenged, adjudicative function does not
create a substantial threat to the separation of powers.”14

There, the Supreme Court was swayed also by the option of
the respondent to file a federal court complaint or to insti-
tute a reparations proceeding before the Commission.
“Similarly here,” the California Supreme Court reasoned in
Konig, “the Commission, in housing discrimination cases,
deals with a narrow and particularized area of law, i.e., the

For the court, the 1992 and 1993
amendments eliminated the constitutional

separation of powers concerns expressed
in Walnut Creek Manor about the

Commission’s authority to award
emotional distress damages.

12 Its subdivision (a) states that “[i]f an accusation is issued under Section
12981, a complainant, a respondent, or an aggrieved person on whose
behalf a complaint is filed may elect, in lieu of an administrative proceed-
ing under Section 12981, to have the claims asserted in the charge adjudi-
cated in a civil action under this part.” A party must make an election
within about 20 days after service of the accusation or complaint.

13478 U.S. 833 (1986).

1428 Cal. 4th 752.
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elimination of discriminatory practices in housing accom-
modations that are ‘against public policy.’” (§ 12920.) Like
the Commodity Futures Trading Commission, the
Commission’s orders are enforceable only by judgment and
order of the superior court (§§ 12987.1, subd. (d), 12973, subd.
(b)), and are subject to judicial review by way of administra-
tive mandate procedures (§ 12987.1, subd. (a)).”15  Given
section 12989 (a), which requires all parties to consent to the
Commission’s jurisdiction, the court stated that to hold that
the Commission’s authority to award emotional distress dam-
ages violated the judicial powers clause “would create an
unjustified distinction between the authority of arbitrators
and that of administrative adjudicators.”16

The court’s concern in Walnut Creek Manor that awards
would threaten “to dominate the administrative hearing”
found little resonance in Konig because “the Commission,
which has candidly admitted having awarded emotional
distress damages since 1992, has undoubtedly gained con-
siderable experience in that regard. This experience, along
with the Commission’s expertise in housing discrimination
cases, may go far towards ensuring that its proceedings re-
main ‘streamlined and economical.’”17

A concurring opinion by Justice Kennard noted approv-
ingly the majority’s decision not to follow Walnut Creek Manor,
to which she had earlier dissented on the basis that the Cali-
fornia judicial powers clause “allows adjudications by
administrative bodies only when reasonably necessary to
further the purposes of the law being enforced.”18  The facts
of Walnut Creek Manor, Justice Kennard stated, illustrated
“that the Commission’s authority to compensate for emo-
tional distress is crucial to the effective enforcement of [the]
FEHA, in part because in most cases of housing discrimina-
tion the victim’s out-of-pocket damages are [minimal], thus
leaving emotional distress as the only compensable injury.”19

In her lone dissent, Justice Brown argued that the
Legislature’s intent in enacting the amendments was not to
overcome Walnut Creek Manor but to make the FEHA sub-
stantially equivalent to federal law to ensure certification by
HUD. The dissent emphasized its view that the amendments
suggested legislative acquiescence in the judicial powers
controversy, and was not intended to affect the constitutional
analysis. Also, the dissent contended that the primary pur-
pose of the FEHA was to prevent discrimination and provide
streamlined housing remedies for victims, and that there-
fore compensatory damages were unnecessary and not
merely incidental to this purpose. Thus, an administrative
award of damages lies outside of any administrative power
under McHugh v. Santa Monica Rent Control Bd.,20  and usurps
a fundamental judicial prerogative. �

15Id. at 753.

16Id. at 754.

17Id. at 756.

18Id. at 758.

19Id.

2049 Cal. 3d 348 (1989).

New Jersey Supreme Court
Upholds the “Builder’s Remedy”

and Rules on In Lieu Fees
in Three Mount Laurel Cases

The New Jersey Supreme Court has again upheld its
landmark Mount Laurel decision, which established munici-
palities’ obligation to allow realistic opportunities for
affordable housing development within their zoning and
planning regulations based on the state constitutional re-
quirements of substantive due process and equal protection.1

In three recent cases,2  the court affirmed and refined the
Mount Laurel doctrine by further defining when a developer
may obtain a “builder’s remedy” to gain court approval of a
proposed development, and by ruling on the propriety and
implications of charging a development fee as a substitute
for affordable housing construction.

The 1975 Mount Laurel decision found that the exclusion-
ary land-use regulations of the Township of Mount Laurel
were written and enforced in such a way as to make con-
struction of an adequate supply of low- and moderate-income
housing physically and economically impossible. The court
held that once a municipality chooses to enter the field of
land-use regulation, it assumes an affirmative duty to pro-
vide housing necessary to meet its fair share of the regional
low- and moderate-income housing needs through an
“inclusionary” land-use plan.3  Two years later, the New Jer-
sey Supreme Court created the “builder’s remedy,” which
permits builders to seek court approval for construction of a
housing development, either concurrently with the submis-
sion, or after rejection of, a construction application to the
municipality.4  This remedy allows a builder to proceed with
construction of a project upon judicial approval, which is
typically granted if the builder guarantees that at least 20
percent of the units to be constructed will be affordable to
low- or moderate-income families and the township has not
otherwise provided sufficient opportunities for affordable
housing construction.

In 1985, the New Jersey legislature codified the builder’s
remedy in a statute entitled the Fair Housing Act (FHA). It

1Southern Burlington County N.A.A.C.P. v. Mt. Laurel Township, 336 A.2d
713 (1975) (Mt. Laurel I); see N.J. Const. Art I, ¶1, Art IV, §6, ¶ 2; see also
Southern Burlington County N.A.A.C.P. v. Mt. Laurel Township, 456 A.2d 390
(Mount Laurel II), Toll Bros. Inc. v. Township of West Windsor, 803 A.2d 53,
76 (N.J. 2002). For a full discussion of the status of the Mount Laurel doc-
trine, a review of other states’ treatment of the doctrine, and state statu-
tory inclusionary housing schemes, see Henry A. Span, How the Courts
Should Fight Exclusionary Zoning, 32 Seton Hall L. Rev. 1(2001).

2Toll Brothers, Inc. v. Township of West Windsor, 803 A.2d 53 (N.J. 2002), Fair
Share Housing Center, Inc. v. Township of Cherry Hill, 802 A.2d 512 (N.J. 2002),
Bi-County Development of Clinton, Inc. v. Borough of High Bridge, __ A.2d __,
2002 WL 1787924 (N.J. 2002).

3Mt. Laurel I at 743-44.

4Oakwood at Madison v. Township of Madison, 371 A.2d 1192 (1977) (Madi-
son).
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5Toll Bros. at 512; N.J. Stat. Ann. 52:27D-307 (2002).

6Toll Brothers, supra, 803 A.2d at 62, n. 7.

7Id. at 77, citing Madison, supra, 371 A.2d 1192.

8Hills Development Co. v. Bernards Tp. in Somerset County, 510 A.2d 621(N.J.,
1986).

created the Council on Affordable Housing (COAH), which,
through the voluntary participation of municipalities, over-
sees the development of low- and moderate-income housing
and determines regional housing needs.5

The Builder’s Remedy in Toll Brothers

In Toll Brothers, Inc. v. Township of West Windsor, the first
case decided by the New Jersey Supreme Court in August,
the court reviewed a successful lower court challenge to West
Windsor’s planning practices by a developer seeking a
builder’s remedy to construct 1,165 units of housing.6  The
court’s review focused on three issues: whether the trial court
erred in its conclusion that the township’s planning prac-
tices, which had not been approved by COAH within the
five-year presumptive period, prevented a realistic oppor-
tunity for development of affordable housing; whether the
trial court erred in considering market demand for particu-
lar housing types in reaching its conclusion; and, whether
the trial court erred in concluding that Toll Brothers was en-
titled to a builder’s remedy.

The New Jersey Supreme Court began its opinion by re-
viewing the genesis of builder’s remedy, recognizing the
controversy surrounding its use, and repeating that it is an
“incentive for the institution of socially beneficial but costly
litigation” designed to provide “needed affordable housing
for at least some portion of the moderate income elements of
the population.”7  The court explained that under the provi-
sions of the FHA, a municipality voluntarily may seek COAH
review of its zoning and affordable housing regulations, and
if approved, establish a 10-year presumption of validity for
its land-use decisions, which may then only be overcome by
clear and convincing evidence. The court, which had previ-
ously upheld the constitutionality of the voluntary COAH
review,8  wrote that due to the ongoing threat or prosecution
of builder’s remedy suits, the COAH process becomes a prac-
tical necessity for most all municipalities with a significant
Mount Laurel obligation. For these reasons, the court contin-
ued to endorse builder’s remedy suits.

Turning to the questions before it, the court first consid-
ered whether West Windsor’s ordinances, regulations and
site factors prevented a realistic opportunity for affordable
housing development and whether the consideration of
market demand for particular types of housing by the trial
court was a reversible error. West Windsor argued that its
consistent zoning approval of land available for multifamily
housing made sites available to satisfy its Mount Laurel obli-
gation, and that the lack of market demand for multifamily
housing within the township is not a valid basis to discount
the available sites. In response, the court observed that its
Mount Laurel cases recognize that market forces play a role
in the viability of site development, as do the Fair Housing
Act and COAH procedures.9  Furthermore, the court noted
the builders’ “obvious” profit interest and that there is “no
greater area of concern for a developer than the marketabil-
ity of its project.”10  The court therefore upheld the detailed
review of market data by the trial court, which found the
West Windsor’s plan “wholly unrealistic” because it assumed
that nine multifamily sites in the township could be devel-
oped even though there was insufficient market demand in
the township for multifamily housing. The court found that
West Windsor should approve affordable housing which is
marketable in the township, namely, single-family housing
which is not built with zero lot lines.

On a related issue, the court affirmed the trial court’s
finding that the township’s requirement of an oversized and
expensive gravity-fed sewer system was a “significant im-
pediment” to the development of affordable housing.

The court next turned to the third issue, whether it was
appropriate for the trial court to order a builder’s remedy
where the proposal contained a 15 percent affordable unit
set-aside rather than the 20 percent level generally required
by the courts. In upholding the ruling, the court relied on
findings made at an intermediate appeal,11  namely, that: Toll
Brothers acted in good faith by communicating to the West
Windsor Planning Board about the need to amend its ordi-
nances to implement the development; it need not apply for
variances from those rules owing to the size of the property,
its importance in the Township’s compliance plan, and num-
ber of variances needed; and that the proposed development
“does not differ from development previously permitted
except that a portion of the site will contain ‘marketable’
detached single-family houses rather than ‘unmarketable’
zero lot-line houses.”12

In conclusion, the court acknowledged the controversial
nature of the builder’s remedy, but rejected invitations by
several amici to curtail or eliminate it because it contributed
to suburban sprawl or worked as a developer’s weapon
against municipalities. The court reiterated that it is neces-
sary to compensate builders who successfully demonstrate

The court acknowledged the
controversial nature of the builder’s
remedy, but rejected invitations by

several amici to curtail or eliminate it.

9Id. at 83-84.

10Id. at 85.

11Toll Bros., Inc. v. Township of West Windsor, 756 A.2d 1074 (N.J. Super. Ct.
App. Div., 2000).

12Toll Brothers, supra, 803 A.2d at 88-89.
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that a municipality was not meeting its affordable housing
obligation. To do otherwise, the court found, would achieve
only a “pyrrhic victory” for the challenger.

Development Fees Cases

Four days after issuing the Toll Brothers decision, the New
Jersey Supreme Court issued two decisions related to fees
paid by developers in lieu of affordable housing construc-
tion. Fair Share Housing Center, Inc. v. Township of Cherry Hill13

involved a proposed 225-acre development called Garden
State Park (GSP) on which the developer proposed to con-
struct 1,700 units of luxury housing, 1.5 million square feet
of office and commercial space and a 150-room hotel. The
GSP development was proposed without including any on-
site affordable housing. Instead, the developer proposed to
pay a town-approved development fee to meet its fair share
obligations. Fair Share Housing, Inc., which had challenged
the township’s fair share housing obligations in earlier liti-
gation that was settled, brought the action under the
settlement to determine whether the town could exclude the
proposed development from its fair share affordable hous-
ing obligations simply by imposing a development fee on
the owner of the property.

The New Jersey Supreme Court’s opinion reviewed the
lengthy procedural history, settlement agreement and court
orders for Cherry Hill’s Mount Laurel obligations. In the rel-
evant part of this protracted story, Cherry Hill adopted a 1994
development fee ordinance which provided that its author-
ity to collect development fees expires “unless the munici-
pality filed a housing element with COAH, petitions for
substantive certification and receives [COAH’s] approval of
its development fee ordinance.”14  While Cherry Hill did not
obtain the required approval from COAH, it nevertheless
approved the GSP development with the payment of a de-
velopment fee instead of imposing any on-site affordable
housing construction obligation. The trial court upheld the
in lieu fee, finding that development fees are the “functional
equivalent” of actual construction of affordable housing, and
approved the development as proposed.

The court reversed the trial court. The court held that
development fees are a permissible method to meet fair share
obligations but they may only be charged in the context of a
housing plan approved by COAH. In so finding, the court
undertook a detailed review of its prior ruling in Holmdel
Builders Association v. Township of Holmdel,15  on which the trial
court relied and which upheld the imposition of develop-
ment fees charged to commercial and non-inclusionary resi-
dential properties. In that case the court found that the fees
were the “functional equivalent of mandatory set-asides.”16

However, in reviewing that decision the court found that the
approval of development fees in Holmdel was “inextricably
linked” to the authority of the Fair Housing Act, and admin-
istrative approval by COAH. The court further distinguished
Holmdel on the grounds that Cherry Hill proposed to perma-
nently eliminate the use of the site to satisfy its affordable
housing obligation, a quid pro quo not contemplated by the
earlier ruling. The court concluded that the COAH substan-
tive certification process authorized by the legislature “would
be undermined irreparably if a municipality could, in effect,
exempt choice parcels of land from its affordable housing
obligation by the simple expedient of imposing a develop-
ment fee.”17

In the third case, Bi-County Development of Clinton, Inc. v.
Borough of High Bridge,18  the New Jersey Supreme Court lim-
ited the privileges enjoyed by an in lieu fee-paying
development. In that case the builder of a residential hous-
ing development paid a COAH-approved development fee
to the township of Clinton in lieu of constructing affordable
housing. The fee was part of a settlement agreement based
on Bi-County’s builder’s remedy suit against Clinton. That
agreement also provided that Clinton would take appropri-
ate actions, including exercise of eminent domain, to assist
Bi-County’s efforts to obtain sewer treatment capacity.19  The
eventual solution for economic provision of sewage for the
development was a proposed easement from the neighbor-
ing borough of High Bridge. When High Bridge refused the
easement, Bi-County and Clinton sought judicial relief.

The trial court granted summary judgment in favor of
Bi-County because its project was an “inclusionary” devel-
opment by virtue of its having paid the in lieu fee.20  As an

13802 A.2d 512.

14Id. at 518.

15583 A.2d 277 (N.J. 1990).

16Fair Share Housing Center, 802 A.2d at 523.

17Id. at 526-27.

18__ A.2d. __ , 2002 WL 1787924 (N.J. 2002).

19Id. at 3.

20As in Fair Share Housing Center, the trial court in this case also relied on
Holmdel to conclude that projects which pay a developer fee are entitled to
the same protections as projects which construct affordable housing. The
New Jersey Supreme Court in this case follows the analysis in Fair Share
Housing Center, to the effect that Holmdel only conferred statutory author-
ity for COAH to define what constitutes an inclusionary housing devel-
opment. In this case, COAH did determine that the Bi-County develop-
ment was an inclusionary development pursuant to the FHA. While the
court’s reasoning tends to contradict COAH’s conclusion, it does not re-
solve the issue on appeal since COAH conceded that its ability to restrict
cost generating local ordinances has “no force and effect with regard to
High Bridge, [so] those restrictions do not assist us in resolving the issue

The court held that development fees
are a permissible method to meet fair

share obligations but they may only be
charged in the context of a housing

plan approved by COAH.



Housing Law Bulletin • Volume 32  Page 223

inclusionary development, the trial court found that it is en-
titled to require neighboring municipalities to contribute to
access to its utilities pursuant to Samaritan Center v. Borough
of Englishtown.21

The New Jersey Supreme Court found that Samaritan
appropriately required Englishtown to grant access to the
sewer and water systems to facilitate the actual provision of
affordable housing. However, it declined to extend such a
mandate to Bi-County’s development merely because it paid
a development fee.

[T]he payment of a development fee, either by com-
mercial developers, non-inclusionary residential
developers, or by the owners of inclusionary residen-
tial sites in the form of in lieu payments, does not have
a sufficient nexus to the actual production of low in-
come housing to justify infringing on another
municipality’s right to restrict access to its sewer sys-
tem.”22

Consequently, the court allowed the development to proceed
without an affordable housing component, but did not al-
low the developer or the lower court to ascribe any special
status to a development that merely pays an affordable hous-
ing fee and does not actually include affordable housing.

Conclusion

These New Jersey Supreme Court’s decisions reflect the
court’s continued commitment and focus on actual con-
struction of affordable housing as a component of the
development approval process by state municipalities.
While the court did not use these cases to further refine the
nature of its “builder’s remedy,” it also did not use them to
withdraw from the field of ensuring affordable housing
production, something which “this Court has always
wanted and sought.”23  By limiting the use of in lieu fees
and upholding the fundamental Mount Laurel principles,
the court continued its extraordinary and somewhat lonely
27-year history of continuing to exert judicial pressure to
produce affordable housing in New Jersey.24   �

at the root of this appeal.” Id. at 15. In this manner, the court deferred to
COAH’s judgment and declined an opportunity to directly rule on the
“inclusionary status” of a fee-paying development.

21683 A.2d 611 (N.J. Super. Ct. Law Div. 1996).

22Bi-County, supra, at 16.

23Toll Brothers, supra, at 80, quoting Hills Development Co. v. Bernards Town-
ship, 510 A.2d 621 (1986).

24See e.g. Span, supra note 1.

Recent Housing Cases

The following are brief summaries of recently reported fed-
eral housing cases that should be of interest to housing
advocates. Copies of the opinions can be obtained from a
number of sources including the cited reporter, Westlaw,1

Lexis,2  or, in some instances, the court’s Web site.3  Copies of
the cases are not available from NHLP.

Gallatin Housing Authority v. Montesillo, 2002 WL 1800968
(Tenn. Ct. App., August 7, 2002). The Tennessee court of ap-
peals reversed a trial court ruling that gave the Gallatin
Housing Authority (GHA) possession of two of its units be-
cause the authority had entered into new leases with the
tenants. GHA filed for possession of the units based on the
tenants’ alleged lease violation of stealing cable services. One
tenant had legally obtained cable service and permitted a
neighbor to hook up to her service. When GHA gave the ten-
ants notice that it was terminating their tenancies, the tenants
filed a request for grievance. GHA told the tenants that they
were not entitled to counsel at the informal hearing and if
the tenants insisted on counsel the hearing would be deemed
waived. GHA then proceeded to file for eviction, and the
trial court granted it possession of the units based on the
alleged “criminal activity” of stealing cable. The court also
ruled that, because it was criminal activity, there was no re-
quirement of the grievance procedures. The tenants appealed
the decision and obtained a stay of eviction pending the ap-
peal. Before the appeal could be heard, GHA entered into
new leases with both tenants, with the new leases making
no reference to the outstanding writs against the tenants or
any prior court proceeding, and made no effort to reserve
GHA’s right to evict pending the outcome of the appeal.

The court of appeals held that the new leases were dis-
positive, making the issue on appeal moot because the tenants
had new tenancies from which they could not be evicted
under a lease violation from the prior tenancies. The court
concluded that GHA had waived its right to enforce the
breach by entering into the new agreements. Since the leases
were new, they were not to be considered as extensions of
the prior lease. The court rejected GHA’s argument that it
was compelled to enter into new public housing leases by
HUD because the court found nothing to prevent GHA from
including references to the pending litigation in the new
leases, which they failed to do. Thus, the court dismissed the
cases as moot and assessed costs for the appeal to GHA.

Christopher Village and Wilshire Investments Corp. v. United
States, 2002 WL 1839260 (Fed. Cl., August 5, 2002). The
United States Court of Federal Claims denied plaintiff/build-
ing owners’ motion for summary judgment on liability and

1www.westlaw.com

2www.lexis.com

3For a list of courts that are accessible through the World Wide Web, see
uscourts.gov/links.html (federal courts) and ncsc.dni.us/COURT/SITES/
courts.htm#state (for state courts). See also www.courts.net.
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granted the United States’ cross-motion for summary judg-
ment because the issue had been fully litigated in the Fifth
Circuit. The plaintiffs were owners of a Section 221 property
who sought damages in connection with the government’s
foreclosing upon their property. HUD took action against the
owners because the building had become severely run down.
The owners asked HUD for a rent increase in order to have
more money to refurbish the buildings. HUD denied this
request and demanded that the owners place $2 million in
escrow to pay for the necessary repairs. When the owners
failed to pay the $2 million, HUD notified them that they
were in violation of the regulatory agreement and took pos-
session of the property. In response, plaintiffs filed suit against
HUD in United States District Court. The district court de-
nied the owners relief and granted the United States’ motion
for summary judgment, holding that the owners had an ab-
solute obligation to maintain the property, regardless of any
requested rent increases. Subsequently, HUD sold the build-
ing to the City of Bryan, Texas for $10.

The Fifth Circuit concluded that several of the plaintiffs’
claims were moot because of the sale of the building. The
Fifth Circuit, however, also concluded that it was appropri-
ate to grant declaratory relief in order for the plaintiffs to be
able to collect damages from HUD. The court also concluded
that, although HUD could grant or deny a rent increase re-
quest at its discretion, it could not refuse to consider a rent
increase. The Fifth Circuit concluded that the owners had
not been negligent in their operations of the building and
that HUD had acted arbitrarily when in refused to consider
the request for a rent increase. Subsequent to the decision,
however, it was discovered that Christopher Village’s gen-
eral partner had submitted false statements to HUD in
connection with the requests for rent increases.

In the case at bar, the Court of Claims first considered
whether the government’s defense to the owners’ breach of
contract claim was barred by res judicata and concluded it
was not. The owners contended that the Fifth Circuit’s con-
clusion that HUD had violated its regulations and contracts
was binding upon the Court of Claims in the breach of con-
tract case. The United States argued that, since the Court of
Claims has exclusive jurisdiction over the breach of contract
claim, the government could not have litigated its breach of
contract defenses in the Fifth Circuit. The Court of Claims
noted that the Fifth Circuit specifically stated that the breach
of contract claims would be litigated in the Court of Claims.
Principles of collateral estoppel and issue preclusion did
govern, however, but not to bar the government’s defenses.
Thus, the government could no longer challenge the Fifth
Circuit’s conclusion that HUD had violated its regulations.
It could, however, raise the defense of a prior material breach
of contract by the owners in submitting the false informa-
tion, an issue that had not been and could not have been
litigated in the Fifth Circuit.

Having ruled that the government was entitled to raise
its defenses, the court then addressed their merits and con-
cluded that, because the owners had provided false
information to the government in their application for a rent
increase, the owners had materially breached the contract.

This result obtained regardless of the fact that the govern-
ment did not know about the false statements until after its
own breach. Finally, the owners argued that the “global settle-
ment” they had entered into regarding the criminal charges
surrounding the submission of the false information pre-
cluded the government from using the owners’ material
breach as a defense. The court rejected this argument as well,
finding that the global settlement did not prevent the gov-
ernment from raising defenses to liability; it only prevented
the government from taking affirmative action. Thus the
court concluded that HUD’s arbitrary and capricious termi-
nation of the contracts was excused by the owners’ prior
breach of contract and denied the owners’ motion for sum-
mary judgment and granted the government’s.

Manor v. Gales, 2002 WL 1969296 (Minn. App., August 27,
2002). The Minnesota court of appeals overturned a trial
court’s dismissal of an eviction action against a Section 8 ten-
ant based on repeated late payment of rent. Over a period of
10 years, the owners served the tenant with 68 late payment
notices and filed eight eviction cases against the tenant. Each
time, the tenant eventually paid the rent, late fees, and court
costs, while the owners paid their own attorney’s fees. On
appeal, the owners argued that their costs beyond what they
were legally entitled to recover constituted an adverse finan-
cial effect and were grounds for eviction. The tenants argued
that since the owners always recovered that to which they
were legally entitled, there could be no adverse financial ef-
fect. 24 C.F.R. § 247.3(c) provides for eviction for material
noncompliance with the lease, which includes repeated mi-
nor violations of the rental agreement that interfere with
project management or have an adverse financial effect on
the project. The court of appeals concluded that the regula-
tion mandated no minimum amount to qualify as an “adverse
financial effect” and that the administrative costs—includ-
ing the attorney’s fees—of the owner having to file in excess
of 70 documents qualified as such an effect. Thus the court
reversed and remanded the case.

Forest City Management, Inc. v. Tackett, 2002 WL 1835644
(Ohio App. 11 Dist., August 9, 2002). An Ohio appeals court
affirmed the decision of the trial court that granted posses-
sion of a Section 8 unit to the owners because of noise and
abusive behavior by the tenants. The owners had served a
notice that stated specific dates upon which the tenant alleg-
edly disturbed the rights and comforts of other residents and
staff. 24 C.F.R. § 880.607 provides for eviction for material
noncompliance with the lease, which includes repeated mi-
nor violations of the rental agreement that interfere with
project management or have an adverse financial effect on
the project. The tenant contended that the written notice was
insufficient because it was not specific enough. The court
disagreed with this argument, holding that a notice that gave
specific dates and generally described the behavior in ques-
tion was adequate, especially in light of the fact that the
tenant’s counsel had full access to the tenant’s file, which
contained detailed incident reports. Finding the notice valid,
the court upheld the eviction.
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911 Glen Oak Apartments v. Wallace, 2002 WL 1824914 (Tx.
App. Corpus Christi, July 11, 2002) (unpublished opinion).
A Texas appellate court affirmed a trial court’s judgment in
favor of a Section 8 tenant whose lease the owners were try-
ing to terminate because the tenants allegedly had been too
noisy and threatening. The tenants allegedly had loud par-
ties and at one point threatened another tenant with a golf
club. The evidence at trial was conflicting as to whether the
incidents actually occurred. The owners argued that the
“good cause” standard to not renew a lease was easier to
meet than that of “material non-compliance” with a lease.
The court acknowledged that good cause may be a less strin-
gent standard than material non-compliance, but concluded
that the owners had not established good cause in the case at
bar. Since the owners could not refuse to renew the Section 8
lease without good case pursuant to federal law, and the trial
court had not made a ruling contrary to the weight of the
evidence such that it would be clearly wrong or manifestly
unjust, the appellate court upheld the ruling that the tenant
was not a holdover tenant at sufferance.

United States v. Retirement Services Group, 2002 WL 1870446
(5th Cir., August 15, 2002). The U.S. Court of Appeals for the
Fifth Circuit vacated and remanded in part a judgment in
favor of the United States in its suit against a partnership
that owned HUD-insured real estate. The court also reversed
a judgment against two individual owners. Under HUD regu-
lations, a mortgagor, in this case the partnership, generally
was permitted to expend project funds only for payment of
mortgage obligations and payment of reasonable expenses
necessary for the proper operation and maintenance of the
project. The project owner could not distribute “surplus” cash
unless all mortgage payments were made and the owner was
in compliance with all other conditions. An audit concluded
that one defendant in the partnership had “skimmed” over
$800,000 of project funds for unauthorized disbursements to
herself and others. The draft of this audit arguably was com-
pleted six years to the day prior to the date that the
government filed suit seeking double damages pursuant to
12 U.S.C. § 1715z-4a. The district court denied the defendants’
motion for summary judgment, holding that the six-year stat-
ute of limitations for the suit had not run, and entered
judgment for the government in double the amount skimmed
against all defendants, who it found to be jointly and sever-
ally liable for the entire amount.

On appeal, the owners argued that someone in the gov-
ernment must have known about the misuse of funds prior
to the completion of the draft audit, triggering the running
of the statute of limitations earlier and causing it to expire
prior to the time the government filed the suit. HUD urged
the court to adopt an interpretation that would not start the
statute of limitations before the day that HUD confirmed the
illegal conduct by means of an audit. The Court of Appeals
held that, because there was a question as to the actual date
of the draft audit and as to which HUD officials knew what
prior to the draft audit, there existed genuine issues of mate-
rial fact that precluded summary judgment. In so holding,
the court declined to establish the draft audit date as the ear-

liest possible date for the statute of limitations to start run-
ning. It instead concluded that it was possible that some
government official of adequate stature knew enough of the
facts of the matter prior to the draft audit to trigger the run-
ning of the statute.

It also held that there was no evidence that one of the
individual defendants received any of the illicit funds, thus
she could not be held liable. It entered judgment in favor of
that defendant. As to one other individual defendant who
did receive some of the funds, the court held that there were
genuine issues of material fact whether any of the money
she received was used improperly and reversed and re-
manded the judgment against her. The court also limited her
potential liability to double the amount of money she actu-
ally received. �

Recent Housing-Related
Regulations and Notices

The following are significant affordable housing-related
regulations and notices that the Department of Housing and
Urban Development (HUD) and the Department of
Agriculture’s (USDA) Rural Housing Service (RHS) issued
through August 31, 2002. For the most part, the summaries
are taken directly from the summary of the regulation in the
Federal Register or each notice’s introductory paragraphs.

Copies of the cited documents may be secured from vari-
ous sources, including (1) the Government Printing Office’s
Web site on the World Wide Web,1 (2) bound volumes of the
Federal Register, (3) HUD Clips,2 (4) HUD,3 and (5) USDA’s/
Rural Development Web page.4  Citations are included with
each document to help you secure copies.

HUD Federal Register Rules

67 Fed. Reg. 51,030 (Aug. 6, 2002)
Public Housing Agency Plans: Deconcentration–
Amendments to “Established Income Range” Definition

Summary: This final rule amends the deconcentration
component of HUD’s Public Housing Agency (PHA) Plans
regulations and revises the definition of Established Income
Range (EIR) to include within the EIR those developments
in which the average income level is at or below 30 percent
of the area median income, and therefore ensure that such
developments cannot be categorized as having average in-
come “above” the EIR. An income level that is at or below 30
percent of the area median income is defined as “extremely

1At www.access.gpo.gov/su_docs.

2At www.hudclips.org/cgi/index.cgi.

3To order notices and handbooks from HUD, call (800) 767-7468 or fax
(202)708-2313.

4At www.rdinit.usda.gov/regs.
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tion Action Program (LEAP) NOFA is to leverage private
sector resources to eliminate lead poisoning as a major pub-
lic health threat to young children.

Available Funds: $6.5 million.
Eligible Applicants: Not-for-profit and for-profit orga-

nizations and entities.
Application Due Date: October 31, 2002.

67 Fed. Reg. 52,736 (Aug. 13, 2002)
Announcement of Funding Awards for Fiscal Year 2002;
Urban Scholars Fellowship Program

Summary: In accordance with the HUD Reform Act of
1970, Title V, this document notifies the public of funding
awards for the Fiscal Year 2002 Urban Scholars Fellowship
Program. The purpose of this document is to announce the
names and addresses of the award winners and the amount
of the awards to be used to attract scholars with recent PhDs
and academic appointments at institutions of higher educa-
tion to undertake research now, and throughout their careers,
on research topics of interest to HUD, including Section 8
voucher use and a HOPE VI study.

67 Fed. Reg. 53,958 (Aug. 20, 2002)
Real Estate Settlement Procedures Act (RESPA);
Simplifying and Improving the Process of Obtaining
Mortgages to Reduce Settlement Costs to Consumers;
Notice of Availability of Economic Analysis and
Correction of OMB E-mail Address

Summary: Through this notice, HUD is advising the
public that the Initial Economic Analysis that was prepared
in connection with HUD’s RESPA proposed rule, published
on July 29, 2002, is available for review on HUD’s Web site at
www.hud.gov. In addition, this notice advises the public of
a correction made to the e-mail address of the HUD Desk
Officer at the Office of Management and Budget (OMB).

67 Fed. Reg. 54,716 (Aug. 23, 2002)
Notice of Regulatory Waiver Requests Granted for the
First Quarter of Calendar Year 2002

Summary: The purpose of this notice is to comply with
the requirements of section 106 of the HUD Reform Act. This
notice contains a list of regulatory waivers granted by HUD
during the quarter beginning on January 1, 2002, and end-
ing on March 31, 2002.

67 Fed. Reg. 55,418 (Aug. 29, 2002)
Delegation of Authority to the Special Applications
Center (SAC) Director

Summary: In this notice, the Assistant Secretary for Pub-
lic and Indian Housing redelegates to the Director of the
Special Applications Center authority to review and approve
or disapprove: (1) demolition or disposition applications
pursuant to section 18 of the United States Housing Act of 1937
and 24 CFR part 970; and (2) agreements for the taking of
public housing property in eminent domain proceedings, and
conducting all activities related to such review, approval and
disapproval with exceptions.

Effective Date: August 12, 2002.

low income” in HUD’s regulations. HUD believes that de-
velopments with an average family income at or below 30
percent of the area median income should not be categorized
as higher-income developments for purposes of income mix-
ing because efforts to place lower-income families into these
developments would not result in income deconcentration
as contemplated by the statute. This rule follows publication
of an August 15, 2001, proposed rule, takes into consider-
ation public comment received on the proposed rule, and
slightly revises the proposed rule for clarity.

Effective Date: September 5, 2002.

HUD Federal Register Proposed Rules

67 Fed. Reg. 52,526 (Aug. 12, 2002)
Retention of Section 236 Excess Income

Summary: This proposed rule would establish the terms
and procedures for owners of projects receiving section 236
rental assistance to participate in retaining some or all of their
excess rental charges (Excess Income) for project use; to retain
Excess Income charges for non-project use after a determina-
tion by HUD that the project is well-maintained housing in
good condition and that the owner has not engaged in mate-
rial adverse financial or managerial actions or omissions; and
to request a return of Excess Income remitted to HUD.

Comments Due Date: October 11, 2002.

67 Fed. Reg. 53,276 (Aug. 14, 2002)
Deregulation for Small Public Housing Agencies

Summary: This proposed rule would simplify and
streamline HUD’s regulatory requirements for small public
housing agencies (PHAs) that administer the public hous-
ing and voucher assistance programs under the United States
Housing Act of 1937. Specifically, the proposed rule would
further streamline the PHA Annual Plan requirements for
certain small PHAs. HUD also proposes to deregulate the
assessment and scoring of small PHAs under the Public
Housing Assessment System (PHAS) and the Section 8 Man-
agement Assessment Program (SEMAP), consistent with its
basic regulatory responsibilities. HUD believes that these
changes will alleviate administrative burden, and better en-
able small PHAs to focus on their core mission of providing
decent, safe and affordable housing for the neediest Ameri-
can families. In addition to the changes that solely concern
small PHAs, this proposed rule would also streamline HUD’s
review of the Annual Plans submitted by all PHAs (large
and small).

Comments Due Date: September 13, 2002.

HUD Federal Register Notices

67 Fed. Reg. 50,766 (Aug. 5, 2002)
Notice of Funding Availability (NOFA) for the Operation
Lead Elimination Action Program Fiscal Year 2002

Summary: The purpose of the Operation Lead Elimina-
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67 Fed. Reg. 55,860 (Aug. 30, 2002)
Reduction in Certain FHA Multifamily Mortgage
Insurance Premiums

Summary: This Notice lowers the mortgage insurance
premiums (MIPs) for certain Federal Housing Administra-
tion (FHA) multifamily mortgage insurance programs whose
commitments will be issued in Fiscal Year 2003, and repub-
lishes others at the rate that was in effect in Fiscal Year 2002.

Comments Due Date: September 30, 2002.

67 Fed. Reg. 55,860 (Aug. 30, 2002)
Public Housing Assessment System (PHAS);
Extension of Interim Scoring Methodologies for PHAS
Physical Condition and Financial Condition Indicators

Summary: This notice advises public housing agencies
(PHAs) and the public that HUD will extend the use of in-
terim scoring methodologies for the Public Housing
Assessment System (PHAS) Physical Condition and Finan-
cial Condition Indicators. These methodologies were adopted
by notice published in the Federal Register on March 15, 2002,
and described in notices published in the Federal Register
on November 26, 2001. This extension applies to PHAs with
fiscal years ending December 31, 2002; March 31, 2003, and
June 30, 2003.

67 Fed. Reg. 55,861 (Aug. 30, 2002)
Notice of Availability of Revised Public Housing
Occupancy Guidebook and Request for Comments

Summary: This notice advises the public that HUD is
revising the Public Housing Occupancy Guidebook (Occu-
pancy Guidebook). HUD will make available a copy of the
draft, revised Occupancy Guidebook on its Web site and in-
vites interested parties to comment on HUD’s revised
Occupancy Guidebook.

Comment Due Date: September 16, 2002.

67 Fed. Reg. 55,861 (Aug. 30, 2002)
The Performance Review Board

Summary: HUD announces the appointments of Vickers
B. Meadows as Vice Chairperson, and Frank L. Davis and
Dexter J. Sidney as members of the Departmental Perfor-
mance Review Board.

HUD PIH Notices

Notice PIH 2002-20 (HA) (Aug. 15, 2002)
Housing Choice Voucher Program—Area Exception
Payment Standard Review and Reporting Instructions

Summary: This Notice explains how area exception pay-
ment standard amounts are determined and reviewed, and
provides an overview of changes specified in the housing
choice voucher program. Also included are reporting instruc-
tions for approved area exceptions.

Expires: Indefinite.

HUD Housing Notices

H 2002-16 (HUD) (Aug. 23, 2002)
Revised Prepayment of Direct Loans on Section 202
and 202/8 Projects with Inclusion of FHA Mortgage
Insurance Guidelines

Summary: This Notice supersedes Notice H 00_26, pro-
vides guidance for Multifamily Hub/Program Center (Hub/
PC) staff and owners of Section 202 Direct Loan projects on
prepayment and refinancing of Section 202 Direct Loans
projects and Section 202 Direct Loans with project-based Sec-
tion 8 Rental Assistance (Section 202/8 projects). It sets forth
the requirements for a narrowly defined Limited Partner-
ship ownership entity that may acquire and operate the
project after prepayment. It authorizes Hub Directors to ap-
prove prepayment proposals. It also includes underwriting
guidelines where an owner or prospective owner is propos-
ing to use FHA mortgage insurance to refinance the Section
202 Direct Loan.

Expires: August 31, 2003

Notice: H 2002-17 (Aug. 2, 2002)
Renewal of Expiring Project Rental Assistance Contracts
(PRACS) for Projects Under the Section 202 Program of
Supportive Housing for the Elderly and the Section 811
Program of Supportive Housing for Persons with Disabilities

Summary: This Notice provides instructions for renew-
ing expiring Project Rental Assistance Contracts for Section
202 and Section 811 projects.

Expires: August 31, 2003.

RHS Administrative Notices

RD AN No. 3780 (1930-C) (Aug. 20, 2002)
Civil Rights Laws’ Accessibility Requirements that
Apply to the Multi-Family Housing (MFH) Program

Summary: Reviews of the MFH program indicate a need
to clarify Agency and borrower responsibilities regarding the
requirements of section 504 of the Rehabilitation Act of 1973,
the Fair Housing Act, as amended, and the Americans with
Disabilities Act. This Administrative Notice (AN) clarifies that
MFH borrowers are responsible for complying with each of
these civil rights laws. The Agency will facilitate compliance
by allowing project resources to be used for that purpose
and assuring that no further loans are provided to borrow-
ers who fail to comply. This AN provides direction to Agency
staff on monitoring, facilitating and responding to borrower
compliance issues. Brief summaries of the accessibility re-
quirements of the civil rights laws are provided on
Attachment A. Attachment A-1 summarizes how the archi-
tectural accessibility requirements of the civil rights laws
affect the eligibility for Agency loans.
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RHS Unnumbered Letters

Multi-Family Housing Enforcement Team Mission,
Goals and Requests for Assistance (July 29, 2002)

Summary: Rural Housing Service (RHS) has established
a Multi-Family Housing (MFH) Enforcement Team to im-
prove its efforts to detect and eradicate fraud, waste and
abuse in the MFH program. The Team was developed from
concepts utilized during the successful joint Office of the
Inspector General (OIG)/RHS initiative. Current Team mem-
bers have been selected from field staff nominees. The
following Mission Statement and Statement of Services were
adopted for the Enforcement Team: The Mission of the RHS
Multi-Family Housing Enforcement Team is to protect the
interests of residents, ensure quality housing, restore public
trust in Government investments, and eliminate program
fraud, waste, and abuse.

Expiration Date: Aug. 31, 2003.  �
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